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termination fees) 2N EZN & X7= B U 7 3 L =T P HHl—— n re

Cellphone Termination Fee Cases]

TE

=
BT RERR R O —~ ORI ) MRS REA N LW Lo ) 7 L
=T PMEEFEHIFT ORB 2B 5o FFHPTIIET . AIEOMRI & AE D E @S 4
O LTS e OREIEERLTHE L. BEOMK (churn) %M+ 2 [0k
N 152 aBRL TN EELZBBIC, INENEH D &YW, 20 T, #
FIBFRIEDN OB ZEANEIER L TEZ Ll S NS BB Z RO L S IR L7, O
BEIZ L D) CAE LSRRI Y b PEHETFEELN Thloz v D R /2
JTEARERENIR, OFKISRER DL DGR ZRE - SR LIz Higo TEi -
Hiyl (X)) PNEEHREZ TETL2HICE 728 N2 R L TELT . HOEE DML
R LMD LN DERESATWENLEHTHD, L,
ERCHIBI OO T, T Y e RBEOBRIRILZ, 7 A U I Dk
LR S B FRICHRIT LT D,

Juil

=y

¥ —U— | : early termination fees (ETFs) / R#if##4:. liquidated damages / T
EIHEREE. CALIFORNIA CIVIL CODE §1671/ ) 7 /=7 REEHR
1671 4=, FEDERAL COMMUNICATIONS ACT §332 / @S 332 4.
reasonable endeavor to estimate fair compensation / AIEZ2IEM % H.
Y AHEITE - 722577, (1) the motivation and purpose in imposing the
[liquidated damages], and (2) their effect / T &8 EHE 2384 (1) B
LEH., RUQ)ZDHHHE

XTI

AKRalL, EREHEERMED, BRICRT D 0bd D [ THEMD I ENE] OAR)
Mer ) RIMCHEMS T A DY 7+ A =T WNOHG BT 5, [ RGN 2k
MEE D AE T3, TEMIELAI] (term contracts) D T B DMK DB Z DS ZHN &

U e RFPH IR - KPR G BURITSERIZ B R,

2 In re Cellphone Termination Fee Cases, 193 Cal.App.4th 298, 122 Cal.Rptr.3d 726,
2011 Cal. App. LEXIS 249 (Cal. App. 1st Dist. 2011), review denied, (June 15, 2011)
and cert. denied, 132 S.Ct. 555, 181 L.Ed.2d 397 (2011).

8 AMEDOTHAFEL LTHIHEND Z & bbb D F L. Avyad v Sprint Spectrum, L.P,
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ZREN D [RWIfEK4] (early termination fees ; LL FEAIC LY TETF(R)] &= 9)
ZRE LT EK5EN 1, Miquidated damages clauses] (LA T, HAIC L 0 BEEHER
T DIERREITICE S T TR X AFIH] L x9H) 5ThdH EMERRESNTZ LT, 20
FHEONERNZEDHEANREDEOEBRFHFEEN NEY ThH o7 Z L2 FERBHE LT,
M THD LB SN TS, 2B T XHXALKE Lix, BARICRITZ HEERMEED
TRESRME] T ITERFEE @) &RHE o&TH D,

LZATHRIZRNTS, Whwd [ THEFEY HENS) ORETH, FIRAEICLS
mEm T LA HOBMRRVMZ - BIREYIT S Z L ELHBIC, MEIZR>TWD,
Bl iE, NEFOMEZEZESR, 20124 12 A 11 BICAR L7z [BEXR@EEFEEOMW
FTERNFE FEOUGEICET 515 ITRWT, NHBEEREOBLAN G b EHIMICHIZ > TR
FIBRZ Rk S5 Z 0 X 9 KB REOZ LM | BIEE ST\ 56, ARBHIBIZS
WTH, AR R T 7 < & RNERIFREIC I D afrSh Tl v s, 5% EICEN
BONT « SHTPELT DA EEELEETE RV, BEE [1 CTH—E XL - B0
i /) HEEREL—VOREL » BRICETLHIWG] 139, EEICZORBELHRICLT
B, TORFISHLRERRELGD0, 22T, AETIE. ZORMBEICBEALTT AU BT,
ZO LD REE Y THHVIAT) BEITE 8% (invalid) & HIE L7260 2 850 L.
SHOFEmICETH I &L Lizuy,

2008 WL 2937047 (Cal. App. Dep’t Super. Ct., July 28, 2008). R4S H L o>, #
AR RS O E KN AL O RIS O M % &6 U7 EMFR 0L, Oren Bar-Gill &
Rebecca Stone, Mobile Misperceptions, 23 HARV. J. L. & TECH. 49, 112 & n.234 (2009).
4 ETFs NESXEEFEEORNITIXE TOHLOLERHA SN TWIEITIZOWTIL, see, e.g.,
Adrew H. Sherman, et al., “Untouchable?” Treatment of Tariff-Based Claims, 25-9
ABIJ 16 (2006).
5l TR A U W EANE—SESCRK OB & 15H ] §5-03b, 158~59 H., §5-14, 187~
94 B (HFIRKFHMGH 2009 4) ( [V X ALH] L ZOR4ED [liquidated damages |
TEBL— % 2 i) 2 R,
6 [AEEIX. NWEMBERFEZES TEXBEFELT OWTET TIEOUEIZET 515
(2012 4 12 A 11 H), available at (http://www.cao.go.jp/consumer/iinkaikouhyou/2012/
1211teigen.html) (last visited Sept. 5, 2014) %[,
7201449 A 10 H,
8 TUERHUHE 24 « 7 - 19 H|IF 2158 %5 19 Ha B Lo NED T OV TR, H b — THEH
Bas T — B A OKIFRKIA L B A RREOPHEE) Y2 U A b 1467 5 90 E(2014
5 A); RLkaET TEEREEFAENICE T 2 SEO A M) EEGHE 252 5
312 (187) H (2013 4F) ; #UTH = [HERFER O TR S L HE A ROIENSG 5 -
—OFEK ) FIEHEI Y ~—2 % 48 B 47 H(2014 4 (1) ), %5,
9 B ZIZRDOABHEEIZMR, A [1 CTH—ER%EL - BeWRs / S#EFE - B
TN | available at (http://www.soumu.go.jp/main_sosiki/kenkyu/ict_anshin/) (last
visited Sept. 5, 2014).
0 FFEEOFMED £ EORIFRESH, [ CTH—ERLLL - Zofts NEEER
HEL— L OREL - BEIZETIWG HRED LD (E)] (2014 4 6 H), available at
(http://www.soumu.go.jp/main_content/000300649.pdf) (last visited Sept. 5, 2014).
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1. BEHEFEAEREO BTN S RMBNSEZHAIT 2T 2 U I ORKRHZHL

\CARRG ORI [ HEH AR FAE) LN DY AMEgE O B F 3
# Sprint 23 REFEKI &2 EANLTZERIL, 20 [H11:7)) (deterrent) ZHWT TEK)
%) (churn rate) #{E<MZ 22 & (HVAR) bt WBEICL D MM [HH
Eii B AL DRV HLZ | (switching carriers) ZPHIET 2. =0 X 95 72 BEASER AT X
20 L OB OFREARILL, [1E & Ty N—7 7 — K« % —7 /1] (HARVARD
JOURNAL OF LAW & TECHNOLOGY) #EIZHE# SN 7-REMFR L [BEMEAORRR ] (Mobile
Misperceptions) 2 HARDFmBRICHAHTH D, £ T, LT, ETILZOFER - 54
O EA HEEXMICE L DT 913,

(1) FHIR 4 2 1 O BN T M — T TIERHEEI5 S ORI 2 & H 25 L.
Z ORISR E DN ERIRAERF RS SBIEIN D [0 Z 2 HE A T EM RN 2R
51,

(2) ULrufthr ik, (A OFEE - PG ORA D 212, | EIFROAF|R 2 HE
H1E D#E/NEf ) (underestimate) 4514,

(3) ZDAEIZEIFIFR LV HORIOF & IE2 0 I TR | (myopia) FIIC H 2 b5,
BRI D2 AR 2 BEARRICERI TE 20D HEARSIZK L CE#ZEK
EiEfE L CLE D,

(4) HEENZDO L 512 TEMOFIZE] (short-term benefits) (244G SV TR A
K/ N AMEIM A, R ERE R EE Lo TV D &b s,

(5) BMIRIEIINEH % BEMBICHT Y [F U EE T EE oI vy .
£ 2] (lock in) ZhEZAT, RRIFEOND 4THRTI B EFLLTND L 25,
FEETE Y HZ DD 3% E T, Z OMOFHEF T RN D 2 1TF Y #2 2H
HiFHNTWD EW I RERERDL H 517,

1 KRR T 2 FAMC b . TEREREICET 7 A U IoFEIciE, £z LTl
XA ALIEN T8 225 HH ] —J5EE Tl efficient breach : BRI [FEKLEK ] —D
BEPOREISNDREDENLEVIFREEZHR D bOBFHTHDL, L UANH TH#HE
AR FF) 1IX 2N EG L CunZewn B2, LEXIS OF —# RX— R TN T b Rk
B0 ETFs % U723 BH3ANERK DA A7 LR Y 72 7205 7D T, ZOfmRER
FaCixb v, BB KERICHOWTIE, O [7 2 ) h38KE EoBEER
EDOTFTEIZONT BRI REILEIIEAER 198 1 21984 4) ; I [HRR7 AU D
ZvED mie(5) §1-01-7, 21~22 H. §5-03b, 159 H, && M,

12 Bar-Gill & Stone, supra note 3.

13 See 1d. at 55,75, 90-91, 97-98.

14 See id. at 90-91.

15 Id. at 91 (EHHAR A T2 B OO E H OB 4 [ort 455 2 IT R ARAIZ i K
I Lo, RHIRIZEEH C 3 9 BARITE/ N3 5 & v o Ao E - B IER
TE_EDR K Z TR,

16 Id. at 80, 92, 96 (HEE VN EHIICIIHETHS 2T 52 b b b TR 2 512 2%

bENDHZLE, EXRBEFEENEHML CTVD LD THDH%ELIER.

17 Id. at 97 & n.180 (citing Lauren Tara Lacapra, Breaking Free of a Cellular Contract
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(6) [J 0% L i) (abetter fit/deal) Ao EEEEEHS ) LI SA TS
HEL EEHESEWEROME O R T—%B (9) ~ (11) orric— K
VT (new-found knowledge) . {HEH OF Y #i 2 IFT BT K - THIT
ENBMG . EEEIEZO LD PE LOPEE IR T X A0 2V S BRI % 5 18,

(7) THROLFERORAEZ LR LV E ERINCHS DRIRN D & 2 OEHRH S h
5E. RUMOEIC L D0 v s « £ VRO IC, BB RIRIC L 5 TR

\\\\\\\\\\

\\\\\\\\\\

(8) HEMEIETL CIXBICHMET B LS, 4FEVIZEBE S (a two year
lock-in is relatively long) 20,

(9) WBZAE/TM LT LE D ISRORFIED —oIF, B L (850 SEIH R
STWEED LB o7 | WlZIEEEE Bl TEBICITEN Y M o720 | 3E<
o0 T 2) T PICEHBICE LD TEMA VTS, M0 L) BOEEICEY
Mz LRV ARRETH B2,

(10) WHEENFMLTLE S b 5 —o0RORFIEIT. b2 bENROE B
ISR LA RO T OO RBEO FRAYIZEE L dn b, Fh%
SERROICERA - /IR - Yo LIBT3 (mistake) ([ZEEBICEANTEH
HO L) BVEKICEVIRZ DR ARAVERRRE TH 522,

(11) HBFENENTFHLTLES b 9 —OOREEO ARSI, £V BV kOB
KBS NADTEH, ZHICED B2 LRV ARIE Th 528,

—New Web Sites Help Consumers Swap or Resell Phone Services Avoiding $175
Termination Fee, WALL ST. J., Nov. 30, 2006, at D1). See also Ethan Zweig, Note, I
Think We Should See Other People: The Benefits of Eliminating Handset Exclusivity
and Instituting Tiered Pricing in the Mobile Broadband Market, 6 BROOK. J. CORP. FIN.
& CoM. L. 649, 669 (2011-2012) (“customers acknowledged that the [early termination]
fees discourage switching carriers . ..” & f5#).

18 See Bar-Gill & Stone, supra note 3, at 55, 97.

19 Id. at 55, 75, 98.

20 Jd at97. 7B HARTY THINMOBBEIZ LV FT- om0 —EARBE L .. it
ICRVMZ ZMENBETLH2L0HY 25 LERMT L mEE LT, $UT - Bife1E®)
49 H,

21 Bar-Gill & Stone, supra note 3, at 90 (“service may not be as good as promised” 725
BRI, RBEMRORRERITMAZ D, BRSO I LIX LIRIW 585k 4
LTI Loz b b 63 RIS 25k S =561 % . Waudby v. Verizon Wireless
Servs., LLC, 2007 WL 1560295 (D.N.J. May 25, 200D S BN+ 55 & LTI,
see Ben Everard, Essay, Farly Termination Fees: Fair Game or Federally Preempted?,
77 GEO. WASH. L. REV. 1033, 1034 (2009). HAIZHWTH, [EEITFIA L TARITH
. BRI 7 U RREERDONDNLRNWI EbHA D ) LHEMT dm3r e LT,
BAT - BIHETE() 49 HS M,

22 See Bar-Gill & Stone, supra note 3, at 55 (“consumer mistake’ 75 DR A T~ 7 -
A VR LR, R RIS PR ONE N EMERE 5 2 L b IHBE IS
K 2RO & BARIR A LR Th 5 i ST 2, See id. at 54, 80, 95-96, 98.
23 Id. at 90, 97 (“another carrier may offer a better deal”% & f51i#).
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(12) BB DE v 7 - £ LR, FEROEBENREE L EEH CHLES 2 LT
M2 T, WlERELEMOBES NI END = & 10k 2R H A AT, B
A4 IR R A B F RS CEADBEEFVAATLEX 2006, Mok
D BRI A T L 2 [ BRI B HRB AR T LE 52,

PLEOHTIE, vy TEBAYIERINEESS ) (rational choice theory) ZRifE & L720#7iC
EE B2, B BRRERCITERE - SBMBZEENLOME, J70bb a2
Wi Tx 2V ADFRE (the imperfect rationality of consumers) & E 2 72 87- 7250 A
IZEESVTWD RIZHRWT, BRBESRETH A 2%,

2. | B#HEZHRIEM DFE R

BRI S OZBKVEITIZ. 7 AU I THERHE W (infamous) 27, D& THA D)
2000 U A - Th b, BEOEERFEFFEEEZIIH L TE0EHFR (77 AT 7
T3 v i class actions) PMEE SN, RAx ERMRPBNL L TWD, FRA~D UG &
LT, & TCORFHENEFFEEN., EHoOEHENOHME O PRI b S 988 L
VRS ) (time-invariant ETF) & —fZ[AAHG R T 2 EIT 2, A 2 H)

(prorate) St 5., [EHEEHIC I Y ZAHE4 2 BB BHEK 4| (time-variant,
graduated ETF) Z8H L TW\528 Ziicid, B3 —FOEMBHKI O T OEH)—H>
ABNZARR LT, FEE Sz BSOS LW EBEDB RO LN TV =D TH
%29, (iﬁioElK@k?#”%n%%%ﬁﬁﬁﬂuoTﬂ%ﬁ@@f B FRAIREH & T IEBILRIC
FACHER SN D Z LR <FER L TW D ZAEATIR, FHHFLF7 CRIBEIZ 722 > T 5 30,)

KN T HE 57 B i AT F ) 1%, U\J:O)%< 0)7 TA T ard—ok LTREN

24 Id. at 55, 98.

% JId. at 53,97. [[RESFME] (bounded rationality) DAE&IZINE SN D, A EAERNE
FSOHEH & LT oL, BEREER., TR FEOM A EZ AW EEREY (law

ands) M7 7 a—FIZ oW, 1'5 i?ﬁﬂ%ﬁl?% U I REAT A iE—F RS & FERERL

o5 IIT B2 348~457 H (R HARES 2006 ) S,

26 See, e.g., Bar-Gill & Stone, supra note 3, at 76, 112; David Cline, Note, Consumer

Choice: Is There App for That?, 10 J. ON TELECOMM. & HIGH. TECH. L. 147, 159 (2012)

(T-Mobile ~DHEMFFZR, Rk, M OETOKRFHEHEFFESIC L 56BN ETFs ~0

BAT % 481%); Zweig, supranote 17, at 669 (Sprint (Z#Hi\ T AT&T & HE R % ik fif

R L7 L FRR).

27 See, e.g., Everard, supra note 21, 1034 (“infamous ‘Early Termination Fee’ (ETF’)”

LEH L TWD). See also Analysis of Various Provisions in Cell-Phone Contracts, fair

contracts.org, available at(http://faircontracts.org/issues/cell-phones) (last visited Sept.

5,2014) (ETFs 7»° linjustice] T& 5 & FFf).

28 See, e.g., Bar-Gill & Stone, supra note 3, at 76, 103, 112 (Verizon HJCERIT T 2007 4F

THIZ $N5@Eﬂh#% ﬂﬂét.$5f0ﬁﬁﬁéﬂf%gkb BETDORFHFHE

%#2%8@@%bDL (ZL 7Bk ETFs 248 H L7z & Faff).

29 Id. at 75-76.

80 i) A AN E) - TR E & ERT DI E LTI RIE, H L - AiESiE®) 92~93 HE
R

W\ o
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RINFHIBITH Y . OIEEE RN RIS OREBITO B m a2t L off LT
HDTHREILIRD,

3. TUXRFAZKH] OFMEEL

WREE ANTIANNT [ BRI F ) D —A « 7 1) —7 (case brief : H|BFLK)) %
AT HENT, KO T2 S THD Y T X AKEOEINEBIZHOWTLLT, SR
T D,

3. 1. TE1HI] (penalties) T¥H > TiX2 bRV,

T AU B EKREOFAITIX, ERNEK OEERMER (&, ?ﬂiﬁ% BEEE) DNEEOHR
EFOBEMOHPE A E 2 IR BT, 1o TRIEITRHIETIERD LAV TV A il #A 7o #E
FITEERE (punitive damages) &KL TIX ntu&)%hi‘cﬁb\Slo ZOJFANE T E ol
Fermm 2L -] (the rule against the enforcement of contractual penalties) & = 932,
WoT, BIBTHDLEMINDL D7) FXAFHIEHESNTLTLED,

%ﬁgi\%EE%%E*@&LT%@@EZﬂbgﬁ@*%FIE@J#%E?éi

SICRTZT 47T 550 b, HE T£H] SEEHD, feLMSnFIcas e s
ZI”LEJI/\ EmDNTND, ZD%, KEaEOEMFA~OX S & UTHLE L7z@ b 84, K
WIS 2 2T ORFERET FELT D IRIREHNCH D & 72 W EEED b IER T 2 284
WCBATSE 2 2 &, IEHEEENICIT (b) B TE 555 TH D,

3. 2. [=>0DE¥#| (Three-Pronged Test)

U XX ALEOFMEEHIWT 5150 (primary authorities) (%, MEIZELRD [V
AT A M AN IR FRE] 50 [Ht— gk se 14 %Hﬂ@)\ﬂ/ﬂ IEHD A
SN HENERHIEE THB STV A2, JAEOIETIZUL T O =20 HEZZE T
DLW FERENAZT b 58T,

(1) SHRERIZL Y FRINSREWES, €O UIRER IRV TAHEE T
HBHTZ &,

(2) VEXAFHEIZE > CUHEEENEEREEOTFELER LD THo T,
fe b LTHBETAILEZERL TP L. BRIV
(3) AENRICHEBEEINT-&EN, ERIZEVAELDZELWEMROBEICHE T

31 [RR T A U 3] witg(5) §5-03b, 158~59 H., §5-14, 187~94 HE M,
32 [A] -§5-14, 188 H,

33 A | 192 H,

8¢ HIFBIEQICAHH T~ 5 RS,

35 RESTATEMENT (SECOND) OF CONTRACTS §356.

36 UCC §2-718.

37 Michael Pressman, The Two-Contract Approach to Liquidated Damages: A New
Framework for Exploring the Penalty Clause Debate, 7 VA. L. & BUS. REV. 651, 657
(2013) (RSP oG HIZAER, LA FFER).
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RTRTNERDRNZ &, (FRFISIN)

3. 3. TEX] BfoHisbicksd IZo0HE#E] (Two-Pronged Test) : [ AEEEM:]
(uncertainty) & [EIZHE > TW\W5Z L] (reasonableness)

FRESOEEOND (2) TN TEH, VXX AFRHEEZAETHISEDIARE, T/
bHRETHMOIYEEZEDOED [FX] (intent XX intention) 23FEILE 442 LEST
EHEIT Z &8 H D DENOEFRIZ OV T, :az]“lbfrﬁfjl E@Tﬁﬁ%f&‘fé & T TR

(72 FE R b UTAE ST B B8, I 2 1T 4 70 Sk FFARNSWORTH ON CONTRACTSJ 1%
LLFDO LIzl _Tn 5,

BRANEICR T 28180128 IRIE, BITHBEIND Z LIZKIT R v—I2kk
Db, MEOBLMNIGENEZ Y FHENGIE L L TEK L TV G0

(whether . . .intended . . . as a penalty) TIEZ2V, A, TOABNENELT
DOFRFI O R EH/ T 2% D (but whether . . . has the effect of compelling the
performance) NRIEDEL/2DTH D,

& (RFfTIN) 39,

DL TR Kk TER) v ) 4R (dichotomy) 7ZexisiZRi#EE LoD,
AIE MBS & T D3/t U, R [ EHF GRS FF) 13, BEREWHEEZ L Tn
5, Tbb TEXN) EEEROFTIE TE R OVHF ] —motivation and purpose— &
WORBEHVWTWVWD) b R LERRICEETHD. LHRLTVDEND TH D0,

3. 4. Y 7 N=TINOTERERELE (HEk)

%8 4.6.0 [HA SN ERLHFEE] OF T AT LI, BY 7+ L=T T
FEEL SV HEHEDR Y 2 X AL O AW EH S b, Hﬁ?”ﬂi/ﬁ (CALIFORNIA
CIVILCODE—LLF [ WU 74 V=T MERFEMR] & 55— 1671 (D) X, FRCHEH
FEENZOWTIE, U AASENFEAIE LTHES) (invalid) EHELTE D T PR
DA DRRIEE L TOBRENRN,

EZATHOMEER T 28O, TR & 128 OG0, EifL L ToRfR%Z
952 LT LV, LovL, B ) 74 =T MEFEI 1671 SO STk, kD K

38 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS §356 cmt. ¢ ( A& ICRE4 % 4 F
FEOEBEOEMG . FIEZ HHEEED TERFIE &SI T2 208148 & R AT T
TWDH Y, AEOPEICHAWVTE, BETHEHZRW ] EfEH LTS ). (GEFAFIN) See
also 24 SAMUEL WILLISTON, A TREATISE ON THE LAW OF CONTRACTS §65:3, at 251
(Richard A. Lord ed., 4th ed. 2007) (“in some jurisdictions the intention of the parties to
a contract has been recognized as an inappropriate guide to enforceability of a
stipulated damages provision ” & ¥5#).

39 TII E. ALLAN FARNSWORTH, FARNSWORTH ON CONTRACTS §12.18, at 313-14 (3rd ed.
2004).

10 BRI 4.8.2. 3,

41 23 CAL. JUR. 3D DAMAGES § 182, available at Westlaw Int’l. (Database updated Aug.
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INZIEF L TV DHE L, WE O R BR 2 BT 525125 9,

TEBRERESRAL O THAOIBEEDTHOBICHE - A ZR L TWVWHIR
DIE, L ZBITEZYEFICHERHT L2 EPEKINTVWTEH (intended to
encourage a party to perform) . F3L 721 TIXER TId AV, GRIAMIN) TEEE
FHEOEEDOAINEL, EleTIIRd TPERERELHEL L > EEML TV
DEDPREFIIE S TWD, 6T, LETNEEN, JBITZMEI L, Sler B L
TWEZ &R L TWiLE (the language itself indicates a penalty was intended,
to compel performance)., MEZh72E1&THDIEMREIND], LinLans, #¥)
A3 EEZ ZONFEICL > TR TE % (a court may interpret a provision
according to its substance) DT, HYHFEFENFBELEMFATNZLE L TH (even if
the parties have referred to it as a penalty) Z OO TH B THIVUEL, FHIFT
IXEDENMELFFT D2 LD,

4. | HBHEEZHRIEFLE Dr—R « TY—7
PUF., HIGIEEE, FRICZF OHROIBILE 7o o 7=, EEE RNRT BRSSP0z, #H
j[\jﬂéo

4. 1. [FH4ROHARR]

In re Cellphone Termination Fee Cases, 193 Cal.App.4th 298, 122 Cal.Rptr.3d 726,
(1st Dist. 2011), review denied, (June 15, 2011) and cert. denied, 132 S.Ct. 555, 181
L.Ed.2d 397 (2011).

4. 2. [#¥ppr]
H U 7 H =T MNEEFRECHIFT S — X224 (Court of Appeal of California, 1st District) .

4. 3. [HRR, RE. MFEOEAH]
201143 A 3 H,

4. 4. [BEOBMERUFROE2EE]

2003 Fi2idsiE (LN Try) Ex942) A, g4 Sprint # (LR TA) L x9543) fliod
BB R LT RICHTIHZE D U 7 L =T MEHIFT IR, [~ TR0 & #2246
D) BN ET4E (penalties) (Z5%% L. AU 74 /L =7 MERFEM 1671 FR(DIE
KU, BEgER e MEY 75 EERIE] 242ATEBY ., [HRICL 2D EHRESFET OR
Sl EREHIET S Z ] (“to prevent consumers from readily changing wireless
telephone carriers”) Z HIYE LTW5H, FEL iR L7244,

2014) (last visited Sept. 3, 2014) (K#: [ Cellphone Termination Fee Cases) & 5|FH L7z
ECHERLL TV D).

2 AFETCI IX) TiEe<, i Tplaintiff] OEXTEET (7] 2H05,

3 KR 1Y) TiEZe<, #% ldefendant] OFHXFEET (41 ZHN5,

44 Cellphone Termination Fee, 122 Cal. Rptr.3d at 732-33.
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%< OFEFEHF (7Y « T A T )—pretrial—) FHizfE T, MHREIZ L D FEEMR
(k7 A 7 /v—trial—) 2% 2008 4 5 H 12 H 7> 5 Bl S 7z, ADFELIL, FHIEK 623
HIBFHK)7Z > (month-to-month service plans) OHAIZITE TN T LT, #HiFERS
FEDORAE %7 K& B LD iR EE CH ~ O REAZ 12455 (which offer heavily
subsidized handsets and relatively low monthly charges) —# &' 40 EHEK
(one-year and two-year term contracts) {(ZD&HEHENTNWHFEEE R LT, ADEAFE
AEAN (expert [witness]) 1%, FHIRFIEY, R EEME & BRSNS [N R (—
ML & zrainl 1ok U CRE D AL S i O—HTH v . 0 OEMEHRKN T 7 1o E
ENTEHEREE O TH S (an ETF is a part of the price the consumer pays for the
“bundle” of the handsets and cellular service, and is part of the quid pro quo for the
rate reductions included in log-term plans) & FES L T\ 545, 7ok A%, FHIMEF41
[FEDERAL COMMUNICATIONS ACTJ] (LA [#F#EEE] &= 9) 78 (preemption)
4692 B (rates) (Zi%X4 9 2 O THIE EORERICRE 220 & FET, HIZAE, 7o
FIRIZAGH L C, REIMRRICHE O EEROBEED RIS LD bHYRERIVWI &0
REBICER D748, [ERBEIX, n DAL DOEMGER L2 &, 1 B3 - = BERE& D
W, MOEBEOHREFHEEICOWTHERELIToTUVH9,

FERA I g (trial court—LA R [EREFEHAFT & x5 —) 1350, ST HEH@EER
B L2, = L CRBIMAEN, ) 7 =7 MRFEMR 1671 FRICERK LT
LR, TOERBELE LT, A0 TEICEEBENZLIET 2 T L LT RN
4% N (was implemented “primarily as a means to prevent customers from leaving”)
L. BAOBIZEMZEN MERICED AR D THASHREZREL, UIED X 5 70
RONETEHN B % RS 28 —BUCHE - =B EZANTEH TIHRWE DT

Ezb—%8-o7-] (“. .. [Sprint] made no endeavor--reasonable or otherwise--to

determine what losses it would sustain from breach or to estimate a fair average
compensation for such losses.”) &FRE L TV 551, HIZHRMMNEIE, RREXFFO T
ERERE & L CEE STV (invoked) 206, 2% TEAITORERE) FEE ) (alternative
means of performance) 52& L CIEXN LT 25 Z & & HIkAR U &)l L7258,

45 Id. at 733-34.

46 [EHi ) X, HIE & RIS 7 INIEZ RS 23 B (to supersede) T HIEHITH 5,

BLACK’S LAW DICTIONARY 1369 (10th ed. 2014).

1 Ayyad, 2008 WL 2937047

48 Cellphone Termination Fee, 122 Cal. Rptr.3d at 734-35.

49 Id. at 735.

50 Id.

51 Id. at 735, 747.

52 [alternative means of performance| XIXHi(Z [lalternative performance| D JEFefS

FIEEELY, L LIROANA R (hypo—RABEH—) NEEBIT/RADH, ITEBFDIEN,

—EDOHW HIZIC I OROERRAESE T T 50, IWMF RAVE2EL 5 LR LTEGA, 2

ORIRITIOTERFERHESLOR @ LR TE L7200 TIERV, ZHUT@ M8 L VWERE )
(the privilege of not build) Tdh > T, ZDORHEDAEAIUT KL THY . T70bb T

9 23R R DTS 23 (10T R VIZ]EE S CTWwb 47> 2 ) (an option, with a

price fixed for the exercise of an option to terminate) iR CTZ 5, L b #&HIFTIE.
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4.

2009 4 1 H 8 HIZ ADMEFR L=,

5. [EF44K]

(1) R4, EARBEENEEE - 5.5 (preemption) 5 [ HABENAEE G

KT 5EH4] (“the rate charged by any commercial mobile service”) I[Zi%¥4 ¥ 524
2y INETZ DT ) 7 V=T INRFERIIE S S AKFFERDFA SN D N E D,

(2) BEHIMER4IT, JNIE 1671 55(d) EoiEER U 5 2 A L), KON
(3) REfEKA i\ RARMBIT T EMERIRE SN T, 814 (penalty) (ZIFR%4 L 72w

4.

VARN

6. [ERAShZE2HME (HIEE, HHBO—ROER, RUEOMD KR

)]

FERi@{57%) (FEDERAL COMMUNICATIONS ACT : FCA) 47 U.S.C. §332 (c)(3)(A) (74
MBENMAEE O D) 2 Hi 3 2 MRS 7ZC< ﬁﬁiﬁiﬁgﬁﬁ“éﬁh ol SN o g9
SN DK 2N DB 2 HERIZAREIZEO T, RO LS ITHEL TWD, “No
state or local government shall have any authority or regulate the entry of or the

rates charged by any commercial mobile service or any private mobile service,

except that this paragraph shall not prohibit a state from regulating the other

terms and conditions of commercial mobile services.” (emphasis added)).
47U.S.C. §414 ([HEFGAEE] OB IRS T —saving clause— & L TIRO X D ITHEL T
W5, “Nothing in this chapter contained shall in any way abridge or alter the

remedies now existing at common law or by statute, but provisions of this chapter
are in addition to such remedies.”).
ArFBME A E14:1§332 (0 (3)(A) D Fhi# %4k H.R. Rep. No. 103-111, at 260-61 (1993),
reprinted in, 1993 U.S.C.C.A.N. 378, 588 (MIZHHIMERD & 5 LGRS TV D &
DM DOIBHKIZLIE | —“other terms and conditions”— DRI E T 5 T E S DEFR).
Spielholz v. Superior Court, 86 Cal.App.4th 1366, 104 Cal.Rptr.2d 197 (Ct. App.
2001) (% f’%ﬂ HARBERHIEN S D Z L& s> THEIE L Tz & kT 5L EDgE
DFHNT B W5 O D PR FE—determination of the value of the provider’s service—
7§>Z<EI9<’C &)O TH, ZOREITEeZHGT2 [EREMEVEZENZRE] —a
principal purpose and direct effect—% RKUNTUW D B ELE S0 &I, I &%S
RAEE TR DO EHBEZE S ~DOBHEZRRINTWD 0D, [ ATEHeEE R —the
filed rate doctrine—|(ZH-D < B & Y TIXE 720 & fIllKT, ) .
In re Wireless Consumers Alliance Inc., 15 F.C.C.R. 17,021 (2000) ({4 /~5<C7F K

lalternative| (%) EMFEINAZ b HAHAT T = ‘/@ﬁ?ﬁ@’i’%ﬁ'@%ﬁéﬁf\ /N
MM ENA TV g AR TIRE Ltﬁﬂﬁb\@?ﬂﬁfﬂﬁl Wrd- 5, B2 IZREOSRIE
MR 2 BT — Y FEFEDOIRIZK > THEASNZHAITIE, A7 v = /7§>%Iéhfw
7o EFRIR S5 ZHARME EV,  JOSEPH M. PERILLO, CALAMARI AND PERILLO ON
CONTRACTS §14.34, at 535-36 (6th ed. 2009).

53

Cellphone Termination Fee, 122 Cal .Rptr.3d at 735.
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BT A 25 C 2 INVHBE B RGERETEER . UIM OZFNEF IS < FRAICRVW T,
INECEI T S B s R S TR 1ot LEEmIRF 2 m U5 Z L Nl 5 L » T
B IS0 E SHF E—declaratory rulings—2%#E FEEE B R ITRD S,
AZERIFRO X IR TND,, ERBETEDILE K ONLIERLERD & | MNEHIFT 038
BICHERELMETDZENHIT LN TS EIEn 2720, FARYZ2 38 & 50K aE 1P
DS5RE S NG DB TS~ B EMAEREY (&, EHREEERAE) PEREIC
LD EAF AR I 5, EIFEEENRE SN TWD & FiRT SimEEIc, ZES
FIET 5, 2, Bl SNZREICRWT TR <, B9 15 CrfBaicE k%
BRIEE N FHEL E o7 I MOEKIE R A ET 215 EOFERIZFA] & U TN
PRV TBEIFRE T D& Th 5, FHBENAERAEBIRAE T & 2 58 T
FEHRIC K Y EAG S LERICK L, INERHT A EEREA4S5 L TH, A
—per se—NEFEEIEDEE T HBHEIREICEG L Z L3 b2, &, LbER
RFFEERS RO L OIS LT D, BARR R ERE O 5 AT BAR 2215 % -
RIEZBIRE —injunctive relief—® {523 B IEDEE U 5 BHEHHIZFE Y4 T 2 H»
L, FHORTORERFERCRUKFETRED, L) .

® Ball v. GTE Mobilnet of Cal., 81 Cal.App.4th 529, 96 Cal. Rptr. 2d 801 (Cal. Ct. App.
2000) (#£H7EERED noncommunication time ~DFREC, SHALOFER O WG v
B FITRT 2ME EORR R, EFEREEIEOR SITRT DG E R o T ).

® Pac. Bell Wireless, LLC v. Pub. Utils Comm’n, 140 Cal.App.4th 718, 44 Cal. Rptr. 3d
733 (2006) (FFK LA THIH 2 1 5 TR OFE —H B 5 RIS 258 Likae L
RN Y 2 —R0Ml E FIRE U B 2R RREIC X L, Ble% 2 LN FELER
SNHEMWBEEICE S IRV Sk,

o [V 7x=7MERFEM] 1671 &k, LITO LS RLENG, #EHFEFR B R
KD XD 72 HBEFEZRLK () OLAITIEY ¥4 AFEZ B L MRS 52 L (d)HE)
ZIFAIE LTWAHAZ EBBHLINTH S,

1671. (a) This section does not apply in any case where another statute
expressly applicable to the contract prescribes the rules or standard for
determining the validity of a provision in the contract liquidating the
damages for the breach of the contract.

(b) Except as provided in subdivision (c), a provision in a contract liquidating

the damages for the breach of the contract is valid unless the party seeking

to invalidate the provision establishes that the provision was unreasonable

under the circumstances existing at the time the contract was made.

(c) The validity of a liquidated damages provision shall be determined under
subdivision (d) and not under subdivision (b) where the liquidated damages
are sought to be recovered from either:

(1) A party to a contract for the retail purchase, or rental, by such party of

personal property or services, primarily for the party's personal, family,

or household purposes; or

11
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(2) A party to a lease of real property for use as a dwelling by the party or
those dependent upon the party for support.
(d) In the cases described in subdivision (c), a provision in a contract

liquidating damages for the breach of the contract is void except that the

parties to such a contract may agree therein upon an amount which shall be
presumed to be the amount of damage sustained by a breach thereof, when,

from the nature of the case, it would be impracticable or extremely difficult to
fix the actual damage.  (FRFAFHIN)

® PBetter Food Mkts. v. Amer. Dist. Teleg. Co., 40 Cal.2d 179, 253 P.2d 10 (1953) (D
PRI R ) OEFEZ B BANICBENOMY & K ENT- RS 88 F
B AR, U 7 V=T Mikm#RT « OFFEREE | ZEFEDO Y X AFKHERHET
% $50 (ZHIRR) .

® Utility Consumers' Action Network, Inc. v. AT&T Broadband of Southern Cal., Inc.
135 Cal.App.4th 1023, 37 Cal. Rptr. 3d 827 (2006) (142 & (&I & R X 2 3%

EOFF AR U, ISP I X 2 HBIED T ERFHEREN AL TH L L) .

® Hitz v. First Interstate Bank, 38 Cal.App.4th 274, 44 Cal. Rptr. 2d 890 (1995) (7 L
¥y N — RO AAERIE FHoRE & BREE R TR E %2 &K 2 £ HFFAICAW T, [T
BEHRENBUCHEH > 2B N AR L TEB LT, B TERFREIZ Y725 & ) FERF
FH T I A SCRF)

4. 7. [k, BE, AFEOKW]

(1)%@%%Aiﬁ£én¢m&ﬁmxﬁ ERDBFFESND,

(2) FMEREIET D 74 V=7 MERFER 1671 5:(d) EOiEE2 Y 4 A KEITY T2
5D D THZ,

(3) BHMRESIXMENBITICY 59, [ X AKETH D,

FEBFAIFTOPIR A FFT D, ADBEFREFE L RSN D RESEZ IS D HE

DERERFEHOLICF L2 LT,

4. 8. [FWmicEoEHAH, HHAOY TIH., F]
4. 8. 1. BEFREOHLHIZONT

A2 8D TBUROFE L] (implied preemption) O F8EIX, [Spielholz) FHIZ A THE
HFTBMERE L T DT, ARCH Y TIEES R,

KRR SO ) 7 4 V=T MIHE A R B S < B RIX, ATk L
THBRI L OB LG 2 0 bEE Iy, [ Spielholz) RN T,
HILE(E 15 EO_lregulate . . . the rates charged | O XS, 1TAOER B L O EEE
M 72 2Zh % (principal purpose and direct effect) Mt ZEH T2 LICHD KO RIT4
DI LEERL, ZOMOEENCEZEN R EEZIE X DK, FIAITEBVELO LD
IR T, BRI 25T 2 BB OB 2 R E L 722 T id7e B2 VWEERIE, B
HHICirxZewn, EEHFTDIRRTWD, i, [Ball) 4. [F2EHe (the actual rates)

12
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WAEDNZ ik D FEE OBIFR L] A & 72\ [F5K1ETT] (billing practices) (Zxf L TH
M5 2T R TR ued, [ Pac. Bell Wireless) /- ICRWTH, B Y 74 0=7
I ES X ERRECHI T I, 353 L[ 2 4 < {4+ 547" (without providing any trial period)
2, WETHIRMIZ LIS O —H B2 o BB G231 Like L ZRWVWARY S — 28 - T
7= Cingular tHiZk L CEIE& LK VEEMDEZR LIV 73 V=T MARFETES
(Public Utility Commission : PUC) % X#f L D> A HELZBZOWREN [Cingular
HOBHEICEEN R BEELZEZ QO Rhoo L, DOZOBED BARKE T 2 E R LT
WA yo 72 ] (“do not directly challenge Cingular’s rates, nor do they require Cingular
any specific changes to its infrastructure”) 75, HIBEEIEIC L - THEE IV EFE
FfTT TN 555, HIZIRD K HITIBR TV 5, TARFEELZERNHRTEIOER B VE
PRy 7225 RIL, Cingular #HC KA RFERRZPIET D2 L TH Y | > BRHIfEK & % A
STERDOBE ZMEST 5 Z & Th b, Cingular fLOEME KT 2 Z NEO SO BT
BRI TH Y | E> TARFXEZBESOREIFEMBEENC L > THLEINLR, | L5,

AR FEFHAIL, [EEORERMEEZ TEREHEBAICESRI 22N oA R
IZE - T, B EOBEERE (BRARINOFERE) [OMEE]IDERFEE ORS EHO
BLE) ICED->TLEIFRT ifib\J ESTIEL S bl TW 5, [ Wireless Consumers)|
TR TELBELZ B IL, TR ATEHEEGR] (the filed rate doctrine) i H % ik F
T, THfl S i- B85 _ﬁéu\ff :ttc < i ClEMBEAER] B RIE N L
e IR MNOFKNE R ORELT 215 EOFERIGFAI & U THNERHIPTIS A Tl 7] BE
ThoHNE, | LR TN D58,

AT D A0 BRI, AEID HEIELS Tidenwo T, BRI ORNIDH T
fER L CH IR O A TR L TH H%’ﬁ%i% 9 (the ETF’s were not prorated, so that the
customer would pay the same amount whether the termination occurred during the
first month or the last month of the contract term) 59, Aix. BHIfENE 2 E A 5
W2, R K 0 kb b 58 (lost revenue) <2, HifE <0, T I 5 IF]LE (expected
lost profits) % —8J#T L7edo 7z L FEFH BT CRE SN TWD, Y], FHIMERE

2L EUREE E WD TR T, EEOBRLUIHRELORIED 0 IS0, HFn7el
RUZEE SN TR BT e, BHIFR & 28R H L7z D BRI, fitb~DOREE O L]
FOHA - MK (churn) ZEMS 52 &, Tabb [ECBERLEIIETS FEE L
T Frahnie, SV VTR eI, AOBERITRERERTH D EEK I
e DT < BEAMIE ) — 32K B ~ DRAR O & il 3~ 5 J1 ik 10>, A E
SEA ST IR TN L) EER SO TH S, RN EN —HOBE

IRk ES D & WO BIRIC S & BRI DB ©F L2 BTl 2 7200 Tkt
TR HRVDOTH D,

54 Jd. at 745.

55 Id. at 746 (emphasis added).
56 Jd.

57 Id.

58 Id. at 739 (emphasis added).
59 Jd. at 745.

13
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4. 8. 2. BV 7+ =T MEEEHM] 16715 (U FFAFEHOEEN) 22T

1581 1671 @ EODBHET 2 L 512, HEFESK (a consumer contract) (T
WL, ZREROBEOBEEREELZ TET L5LEIL., FIAICARE SN DGELDIMNE
JRANE LTS Ch D, URAlE LCHES EHEE SN Db, T OHEE 2 B3 NAAEET
FREOANEE TET DU EENA D, AN LHGIE, RO _DDOBA A7z
EOWERLTE72, O IEROBERMEMEZMET S5 2 & 2N IEBLERY UL IZ K #E T
R 5722 (fixing the amount of actual damages must be impracticable or
extremely difficult) Z &, KT QEEREFEO TEL L GRIFNEKEN, o718
EONERBEMAREODHICH - e R L T dniF e b ] (must
represent a reasonable endeavor to estimate fair compensation for the loss sustained)
2L DEOTH D0, RBEFEOMMALDRIFTIITES TH D,

O TIEBENE | oL, EEOEEN A VED 212, EEAEITOEITIEEE
e T 5 F CEBOBERAZ LT 5 2 EPREMICEENTIE W EEFEH LT
- Sh5b, BEFHHTS., BEHEOAMOFR EoEgk (lost monthly revenue per
customer) & AN Z LIRS TNE S, HiKE (avoidable costs) ZRET HZ &
FFHFRENTHLINE, EHOLBY CEBOBRERMELE L MHEET 5 2 LI3EBRENTH -
TERBELTVD,

Qo HIZH-7850)) 1%, Q) TEHEEREZHES (B HAY] (motivation and
purpose) . KO (i) TEHEFAE OG5 % D 8 (effect) ODWFIZEVIREDN
L ERNGELD TH A D &Y FFEN T LS EEOHEEREFE ORI LTD
B> B A S W X 5 42U % & XA5LTA (Aliquidated damages provision that
“bears no reasonable relationship to the range of actual damages that the parties could
have anticipated would flow from a breach”) &, E{EZeEI& 234§ 561, BRI > 72
2711 OBEMESRET D510, TEBRERHEOANMEE BET 2 Y FEFIL, ERICLVv M
(72 5 RKEWDHTHA I eI D {IE1D0HT] (“some form of analysis”) % SEEE
ATV, 220 T2 Th A 5 HEAONIE TEHR 2B 2 RS 2 EEN DS VIR T
72y %% 7] | (a genuine and non-pretextual effort to estimate a fair average compensation
for the losses to be sustained) #1772 5 DFEMLZ R S 22 T AT 6722162, KYRIZE L
FRFEHHFTIIRO LD ITBEL TS, A2 2000 FIZFRBERISEOEALZREL,
2005 fEICT DOE LT Z2RE LB, ZKNER T2 58K 21D Z L1222 D
ZRDT0 . E ORI HNIE THEE R MEAMEEZ D D 2 D% ) &2 — BRI - 72
BIEDD INE D T RWE TSI b— —UILRh o7, MRICEY Rbis b

(lost revenue) <°, HifI&<°, PRI D HIF)4E (expected lost profits) & —HI154T
Lo loDThd, BHMAIGEIT. EEOBICHEETHE TSI ESNT, i
F el sl S WO bive, FFKEGZ AT 2 iYL, it ~O@EE O L]
FOWZ - R ERRABRICT S 2L, 320D [EICEHEENAZHIET 2 FEE LT

EITEN 7= (implemented, “primarily as a means to prevent customers from leaving”)

60 Jd. at 747 (emphasis added).
61 Jd. (emphasis added).
62 Jd. (emphasis added).

14



BB B IR AL O RIS TRMfEK4) (ETFs : early termination fees) 73
o S Y 74 =7 I — In re Cellphone Termination Fee Cases)

DTHD, &63,

VL EDOFEEL AT OBE LT3 2GRS TN D, ADMBE~—FT ¢ i
PRI E T, 0% (churn rates) %3] Fif % FE & LT 1999 44 b R &0
BEEZ e LIBD I LFESE L TWD, EAIAD~—7T ¢ Z7EMNRE L, RN cE
TR 4% 1150 RAORHIE1HI4:] ($150 contract penalty fee) &2 TEiRI, 372
HHIKIfEKI4 ) (Penalty or Contract Cancellation Fee) & ’EA TU M= D T 564, Nextel
th & ADNE DI R HfRK 4 2 $200 (2 B L7=BEH %, Nextel A GFal 0 R f#K)
BRI T2 TH Y . FHO BRI L 2B KED TR IS G &2 1T - 7 FEilL
Tewn, EFREFEHFTRREL T D,

AR L AU TO LS ICEFEL TWD, ADOEIFEE, [FHEIAEKNe»N kb b5 I
DL~y UEM LW &2 L Wizl (“aware that their ETFs would
recover only a fraction of the revenue lost”), [FEFRE LWV D  BEED RN ER L
FEERT 5 Z DA T AR A M D K 5 (i le 5 L)L OB EAIC § B RER) B
ERE LAV 2N, ol @i s T2 (“well understood that due to
competitive forces, the ETF could not be set anywhere near a level that would

compensate it for a customer’s breach through early termination”) . &6, % L T, A%
ROEIIZFRL TS, TEEOEFRERZEE LW iR 25Kks [Eezy
?%cf:ﬁ b\\,ilj (any charge that “does not overstate actual damages cannot be a penalty.”),
FEFHAFD ., RSO N R 2 BEICANT . 2OBICE - 72 OEREIZBIT S
ik & B OB 72 T2 T TR EHEEO FRICE T 5 1EX 285 ] (“formal study
of estimated damages”) ZMETHH L ER L7=Z LITRWT, FEHFTIEEE>TW5D,
WAL THRAZMHYRERET 2 L) BRI STV 225572 (not “intended to
exceed loss substantially”) 76, B> 7= W EEOEE L BB NEK LT
W2 LIEK T 721 (do not and cannot violate) ., & 66,

L2 LA R L D HEESE[O L 2B CE 202 SICB3 21w % (TR
#R] Lzt Lz (may have been “aware”) & LTH. FOFWEZ R ML
DEARE DRI, I XL DG EZRET HERC S ANFRE L 72 &) FERUT S FEEE
HET TR SN TRV DTH 567,

ADEEOE L, BRSPS RAIIIEREOBRERMEELI YV L FRloTWnbp 2 b
SxontiE, TEMEE HEy) Ml Tohit, 20 TEhR | (effect) 1FFI4E % A TWVWLHERT

63 Id. at 747-48 (emphasis added). 72 B FEFHFFTIIXRDO L I ICRE L T\ D, ZHiE
1T A FRE2K) (month-to-month contracts) N JFHI7Z - 72 & 2 A AL, [HEBN A S T2
L | (to decrease the number of customers who leave) Z HAJ & U CHRHEAMEK) 48 A %
2000 FEAZIRTE, T DIEA « SFEPTEORRICTEICE R L0, piathiy BN %
$150~$200 ITFE L TV D HEFER, BHeHlo| % ORI 4 5 T VUSRI O v + FUfE
4 & D AFIRS 2R DA B DR T D RiIARETh -T2, &, Ayyad, 2008 WL
2937047.

64 Cellphone Termination Fee, 122 Cal.Rptr.3d at 748.

65 Jd. (emphasis added).

66 Jd.

67 Id.
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FRVDENS, ZRAUEFERSNDRETERY, EWIHRICHD,

ADFERIL, Tl Th D [ Better Food| FAFITHKIL L | [FFED [FERITEBIAI 20 R
DHAEZFLL TV 5| (imposes an entirely objective effect test) & AIZEHRT 568, Lo
L [ Better Food) 136722 [FEFHF LD EZ W72 B TH D L, EBEOHEFERE
BZEET 22 L OIFBLFEME L | BARERERE SIS 2 P ERERMEE~ DMWY FEED
BREEICESAZY T WD, BICFEMEEIX, £l o i & e 8RO IR L
TRV,

[ Utility Consumers) FFX, VXX ALZHOERICHD [BEM) ITEREZY %
8 THitz) SRR L THEHIB & B3 2D T, 2013 A0 EEORILIZ /2 500 Lt
W, LU [ Utility Consumers| 1L, NAFIROFEREIC, © 35Fa (L)
FieD ECRBELZZ L ARRETOHBITHL [0, REELIZER R D], T720bb

[ Utility Consumers| 1%, ADBEFIOLPNANT PRI D HEREEO 5T 217> T,
T ORKBENE LOTERE LEID Z &2 0nRm L TWT, O TEFENEIZE - T
Wiz, EWIORMHRICESHBITH 72, L ULARFIZRWTIEL, FEBFHRHINREL
&2, EMENOENGAELDEBEOBRERMEBEOITLMECI 2 HRODHEZ N
— BB S 2B END ) TIERWE N TS A b— FHLUZ X > TRSA TV,
A SERIZHEBENC T 2 /1725 HINZK > T —F 7 4 V7RIS TS
72 Z &£ | (a marketing decision made with an entirely deterrent purpose and focus) 7%
AL TR EINTWDHDTh D, HIHE S 2B ) OFEHEE, U X X AFHE[DEAN] & fHET L
T BRIC FEBRIC B E S NI RIS E R E M TEHRXTH o T FHAZREEHMA T (post hoc
rationalization) (ZFE %Y TH X TILARV 69,

[Hitz) FTlE, 7 V¥ M— NIZSHABIEFHoRE & BREEZE R TR 238 AT 5
BRI, SRITRB7- 72 SIREZ R LS » TN 2 X0, LB EE - BRIEFEEEIC L 28 H O
RETRAT 2 B<ATo TR o 2 L AL R LTV e, ZRUZ b b 6T ERITIX,

(EHOZ t%a TE<H->TW5]l (“had a ‘good understanding’ of costs”) & B#9 %
ITNOBELEIC L D, AABRIECRR R 2 HIRIT RIS 2157201 &2 fL7- 2 &3 7eun &
VD ERRICERILI U CSCHARIE FHORE & BRI FER Z 7 LYy M — RIZEA] LT,
HHFTX, TREMZREFE] (the “pivotal factor”) 1ITEMN BEHOZ L2 B H->TW
51 ENTIE R L SRITOEE & BICH 5 &R, A TAD Sprint #1723 E5E LTV
L0 LR, BFIZR> T OEFDITICES S FiRAZ BT 2D, AL, £0
£ 9 et A 1T D AT I SCHA R IE TR} & (R SRR F OB OB 42 P E T D BR Ok & B
B & BEE N 2 < o THRIZ I - 72 B ) O 4 U 1T HEBIfR 72 FEHL (irrelevant) Td
5, LRBELTWS, 0B L LT, FTEHEBERHEOANMEITEDOBENZIIIHAS
AT RERUCAFE LIRS Ko T b, FHROHPRE CIRE BN DR TIEAew & 54
LT, MO LB TWD, [TERERED [@f] 13, AEREMZ RS 2 [HIC
ot B ORERER L TWARITHIEZR 52 W] . . .1 (“The ‘amount’ of liquidated
damages ‘must represent the result of a reasonable endeavor’ to estimate fair

68 Id. at 749.
69 Id. at 750.
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compensation . ..”), R L SN TVBSERZD L 5 A2 BICHE - 72 B A DI TH 5
20, BERESNTW A BUCH - 72 B ) D G SFHORE L Y HENZAE L TWiridh
E72R B0 &0,

WECHIPTIX, [ Hitz) & [ Utility Consumers| & WFAKT % & 13007 L HIEZ TV,

[ Utility Consumers] &. PRI - 7= B PO EREREOIFE R 2T Eh - B,
LO@ZFDNE., ORFIERA 25 LHERML TS, —ODOBELOMNDN DN FEELZ S
L, AL > TUFHEM D TH 5,

AT R A [ & E N OMAE DRI HBEE S E2 5 L T0DHE L TRD X
ICEEL WD, B[ EHEKNOMAE D] 21T, H 4 OIREEEH: & 4iEh
& LD IREE R A A ARt T Ly, BN IS ADEE OB ERMES
LV HEEEN DA LB RBEICMZ DR TWD, 20O XD A ICEHFT I - 72
BHOLEL AL, WEEDS LD SEREROREGEICRT 5 - Licgny | B
- BNOREOEBMIIKT D281k D, L, 2L, bLHEDOSVR

(hindsight justification) (2D &M% T T, (IZHFAT (at foresight) DZXIJIFE R
SNV ERIR L7272 61F, BLC# > 2B N OBEFERZES LT LE Y, £HT0iE,

VH SN AN T RERNSRITN ZFEREDEF AR SN T L EV | (arbitrarily
selected charges could be routinely imposed in consumer contracts) . FaAlZ7/2 > TH 5
TENTINRZYVDSVREEONIFRY D2 LI ->TCLE ), TERERHENE T HE
BED—Dld, FRERIC L2 EEFMEHZRE L 20 572\ 2 LICH KT D R i#E
PEREREL, FREBOIEL I LIIH D, TERFRECRLEN S LI YN
HONTBITHE S RO TR E —FT 5 L5 ICFESNRTNIE. ZOMEEN Kbl T
LEITHAIN,

THGEL NS ED XS R BREW L0 HRT D TS NOROSHT] (some form of
analysis) % EERAT-T2Z & RO DHEERDO RN ETEHRREM 2 RS 2 BEERSS
NELIZZ ex, AITRIRITFEe b, QX FEFHHPC, BHE0eZ EY
fkcx b MEXZ#E] (“formal study”) MWMETH D, EFHFMNOERI N & TR
T 5, L UFEFEFERHPNIIZE Z FTERLTWAW, UG, BIc#-~7-8 %1
FET D 2ITIZED L D T E TRETH T DZ BRMb+ 5 Z L I1dkET 5, Lol
2 EBARMTIE, FEBFRHFTORHGFERICH O @Y | REfNe 2RI REL L
T WU AN T AR, A7 55541 S LTV R h oD Th % (atleast . . . there was an
absence of any analysis) ., #> CTHRAIVFF WK SENFEEEOBE RIS L CTEIZiH - T
WT, Al &b —EOBEICK U UT R ENERE 2445 L T\ ehhd L b
WO ADERIFELWV S LRV, Lzl [T—Z ST R & 2N RZERITR
AT HEELY BEWEWS] TS L TOERE] (institutional intuition) (X, 547
\ZEE D < FHMi) (analytical evaluation) OG-0 G L, #k L TESLI X TEN
XK DL PN R D B D FEBHIFEIE X THHEE IR DR TIEA VY (retrospective

rationalization does not excuse the objective assessment required at the inception of

70 Id. at 751 (emphasis added).
" ]d. (emphasis added).
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the contact.) 72,

4. 8. 3. REMBITIZONT

Ak, B N, FR0W TR A LD 2L IC kv B E KR TTED U
BT (SIS T 5 & FRT D, HAOMRED TERFRME IS Y T2 81001%, 2HEK
DIAADZEIZ e b T b vy, BRFENMEBBRITORBER 2R INE L5 L Tnd
7o, TR EREZRT Z L2269 15 1671 ROFIRICRT Z Lideu,
I, BRINRENRFIETEITARETHL ERRLENLE, TOE, —ODOMEERN
JBAT LDVEIRICE W TR O T2 DER & L UGBS EZ T HE1I0IE, TERE
BB DOFAEZ RN, SO RIVEENECZNZ RS Z LIt 206 Th 5,

FIGEHAPTE, AU X HXAFHEOLEN, BEORICK L TAT LD TEHRERE
S OHGEZFF L TFH Y (the ETF provision permitted to Spring to impose the fee on
customers involuntarily). FHIfEKI4 %5 SILTZEEE DN D 80% 1L AN B FLKI DMK
SNTND LERBEL TV DO TS, TRMIER) GOSN 2l T S 2 22O BRI J# -
TR ZFEIC G LTy Eal XT3, B S 2 T E IR 2 R AER
TE 5, EFREMRUUTFHE L TWAUE, FIEFHHFFTDIBRRD K912, FEITEITOREE
BTV Erb Livy, L L AL, ZROER K OEN O EZES LIz 1T,
ERIZE VAL TERFRES L L TORBBHISERL WD Th b, Aif, iR
ISR DB DRI R SN TV D FREFEEHFTNE - T D & FFELTH
%o L LRI SSEENHICERIE A 5T 50 LB UTERK S TN RN &
%, R OY 06 B S PE DB LT AMINZ K-> THENTX 72 Z & (could be
triggered involuntarily by Sprint) 7> & EN T LTV D, AL FWIAEK e SLH 3BT
OIRBHTERAZIRME L TWD LW ) SGREET A R LT 0 & FIEREAFTIIERE L T
BY . FAYEOGHLNZE DORIEE ZFFL TV D574,

5. | BHEZHEFILFMH PR HHENR
RN DRI T D FN PR L TR 5,
5. 1. TBR) 0Z20$ 18- B (BR) b, HEEZOIIRT 5 T EAFEHE

72 Jd. at 751-52 (emphasis added).

B FREFHHFIIRO L DITGREL TV D, Ao BEIERK L, LT OMhOFRIC L
STHRAELEL, Thbb, OBEDRNEMH LIWERE AIZ@md 52 &1ckb
fiEFIT D0, UT@IEYS 2R H 2 X Y (for cause) ANEK 2 BT 256, Th
%o, DFED NI@%F WD Z & T, BRI DIEMHEEZ R D L EVED Do R
RS AT Z ENARETH o7, T O XD ZRBUTAINTIX, FIIfRRIE 2 3 9 D6,
TR Z 7 T T 200508 iUk Z2 . BRI 5 LTWhiwy, Nz T, R
RIBEDRINDLE DK 80%IZIAN T, [@% W Tl AMIAEK & fifgh L C R4 %
FREL TV D, fERMIC, FHIERE DK 80%IZ AW TR IR LIV 22 81T B & 11 5-
LTELT, RENESEIL, 208N BERESOMRBEICRD Y XX ALKEE L
THEBE L T 5] (to function as a liquidated damages provision where the payment
operated as a substitute for damages). &. Ayyad, 2008 WL 2937047.

4 Cellphone Termination Fee, 122 Cal Rptr.3d at 752-53.
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FEOBMEHAWICRNTIEBE T R&EZ L

TEANZHRIT LTzl 0B, 7 A U B ZHE D) 74 ALEOF MM AR R L LT —i%
W2, Elerfd TEX) RENBEITZLE - MET 5 B ICE SV THRENER SN
BN, T, HEVHRBEHIALRWE WO HERbH o7, L LA T, &R
oo TEg) = THRY) (T7hbb TEX) b, VX ARKHED 1R LEERICEZET
HDHEBRRENTND, MBI T, U X4 A FEAZMHW R EOTFOFER & 1
RIRDBHEDNRINTZDTHA 9 D,

— DDA REREIR « G, AER VDWW TB 2 B (Business-to-Business) H D%
(BRI TN YEFIT BN FELETIEI2<, B 2 CJ (Business-to-Consumer) % DiH%
FERTHS T RITEKILL TRIAT A2 ZERAETH D, b b AT EA I Y
7 A =T MR FEMR 1671 R@iF, WHEROICEHN S, Lb U 2 A 5REZ R
BN e L, ARSI D DIIFIANETHS EHESINTWD, WhIXHEERED
ZDORERINE « WEEZZKENEAEPBOEIEER O T, TOAMEOFEEICANTEH, B
2BEMNCRTHLELD LRSI EBET 52 ENA[ETH A 976, FFIZB
2 BEKINCRAT DY XX AFHEEGEM LT | Better Food) DAL X8R5, LEE
BEAMEHRL TV D3I, B2CEB 2B EDRBIMBIRWEZFEAIRD Z EBHEEL 5,
FBITEER RS, RIZH & FnlE o U)J%'%J S RBTTY X AFHEEHYREO TEX)
ML THHEEIND Z LI, TTHEEZERCHN T, BB G REED
EHMOICESNTLEY ] ZEEFBELTWEES S, ERRAROBILIZR A 9,

ZDOEDRIRFUCTIEESITIE, AN ¥ X AFIEAN & SHERE LTZBEOEX (B -
HEY) 23, HEEZNOCRT 2680 HBCIZEE CHLANERIND Z LT D, FF
W2 AR IRV TY 2 X ARENEEROEER 22 L 2 ER> TR 722 b b b
T ERTH U X AFEEAD TEK ]| AEKFE (churn rate) ORI - 1 iZdH
ST D, B LRI DBEOEERFER CTh ol &, ZORERATH D AT D
nom,

5. 2. BEHFRBRORITERZBEHBOSITBITLIZZ L

FEITHRIT LTca@ v 78, fRRIRE AN - & A< Th - TH R —ED REIMEKI &%
AL TWEBIMET 2, 2 TORFEFEFRFES T, M2 aUEHRRORIC, W
H 72 BRI B ~BAT S E TV D, M. BARDKRFERERF XA L. R EFHIJO“C
[FRR DR 42 2 SRR D WICHID S FRR L TRV ™, TS 2 H0H b 2 7Rz

5 HifeAR L 3.8. 2,

76 See Sherman, et al., supranote 4, at 69 (XD X H 1T L T, U F & A KHEN B2B
B TIIA R & IR S 1 DT % 54, “The rule against penalty clauses . . . has come to
seem rather an anachronism, especially in cases in which commercial enterprises are
on both sides of the contract.” (emphasis added)).

77 Analysis of Various Provisions in Cell-Phone Contracts, supra note 27, at text
accompanying notes 70-71.

8 FiHGAS 2.2 M,

M HRBEE 1 CTH—ERLL - ZRs THRED LD (R) ) aiEE(10 49 5 &
EBEE 15 2 (B EE KT EES > T HFEOEMEHOENE L LT
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FoN58, fEoT, 7AUIORYAMAIZAM I KD D06 L7y,

5. 3. HBHBHEREOHEZZNIRIFROERILBR LN, BEIZIRY £ 5 REH
bHbHZ L

BRIBEEBSIR DL OLEH - HBEZ 5 LR B L T AR OIEEE R 6
X, HEEREICB L T, EFESOBREEFES L DL iEiT SR EL T
D2 ENRFARID, B2, BECE L O b HFITREIZ /> 72 pFE T W\WTid, Bl
FEIEICHARTHRIZZMERELCL TS W) FEEHGAD Z LN TED,

B ZA\ZAAEA B « 4348 LT\ /= [ Pub. Utils Comm’n) 1%, EHEFIT I LT
i 2 42 < BRUT I R & 2 3 3 3K IBA T O 5 AT RE LB Z D W T ORRE N, 1Y 7
=TI OTEE B REESEN & SNEIEENE SN, T O N HEFGEEEICL > TH
HENRNE LTHRFEN TV D, HEHESAARLIZEN D D, ARGITER Y Zh oD d,
WEEEPRLITENODE 2 1L, EERIHEH L THRRNWEMRL R0 v ) BRUBE&RE
DRI EE X, [ Pub. Utils Comm’n) 7S HARDES%OHIE - BERimi#E CTHLESEILRY
EHTh b,

ZDE T, TAYU D TIHFEICE K DS H] - HBINTFEET D 2 & ICAIEIREA
T ND EFHicE LD,

Bbyic

HAICRT S T 40 +38504 ) OETICHT 5, 8 FROECRIEDE %
DU TR LT B2EE, DESREEORE] HBREFRNES L —E) S2Bx
AU, EHAKEO THI] OAFEZTE L REPICHEIMEZROTNE E LT
HEHIT 2293 B2 b ds,

5. AECRNTH Y 7 4 = 7 INEEREHIFNIEL, V54 A SIHO T 1 E B S
HEOFEE TS [Zh5R) 7210 TIEEOBEZIEOIRILE L TR+ LR LT, &EO ()
B B (B oS b ER L LT, 208 - BISEAOREM TR 55
W49 (churn rate) %40% 58 IHEAE (deterrent) T o7z & LT, 4T 4 M%) & SHAH
LTW5, WMEOIERIENR2D Z L3+ 0Km L7 EThH, BB Ve —FOEWIZIE
o S O

MATHAROEAB (DFEIE—OFOF YY) (CBE LT, #lxiE 4EOEHRKIC
LD IRFIHEDHIRA AR S IC R TIZARD, B DFREEZH LT HR & 5O - & 4l ¢
XRNEETIEVEEO D, B - QB HORENFIET 5 LIXE 2200 GRIREOH
BB ENIE L <Rk - B CE7270) ., SOMMAMN, FHTE L - o Sh T b,
ZHUCOWTIE, AREDEI L= T A Y I OFEFM—~ O EIRE % B3 5 B

¥9,500 7% E L T\ D HEEELER),

80 RiBTE(30) &M,

81 LIl - FHBTE(S) 302 (197) HZEM,

82 5l 21X | 295 (204). 299~297 (200~202) B ; #IT * AIHEIE(S) 49 H ; KiE¥E [#
W B A I BT DI ELTEOFINEICE T 2 B8 —RGRNICB T 504
MEREFDH I L BE - I EE 2K NBL 1004 517 B, 22,24 H(2013 427 A 1 H),
e 3N
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