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J 0N 5 SAEHIRISES 97 & 2= 75 i 7E

= Title Il'of DMCA (17 U.S.C. § 512)[Online Copyright Infringement
Liability: Limitation Act —OCILLA— FizE“E—/\—/\FEE"]

s WX Z1FE

2 = TIN—IN'ThHAIND. TDEEZL i =S CH T H ISP ENE
ER=ICEBER Cld7sl), § 512()(“The failure . . . to qualify for
limitation of liability: under this section shall not bear adversely upon . . .
a defense . . . that the service provider's conduct Is not
Infringing . . . .").

= CDA §230 (47 U.S.C. §230) [FTar &= UF7 AFlEE"]

= X% LIH LIS )£ C—federal criminal law, intellectual property. law,
communications privacy law. § 230(e).

s TEmE: EFRTSZEIAY. XIEHSEBED &S 1 (distributor-secondary
publisher- liability)iIZ&ICETCEHEEEMN? Zeran v. AOL
“No provider or user of an interactive computer service shall be treated as

the publisher or speaker of any information provided by another
information content provider.” §230(c)(1) (emphasis added).

n TOMDERR: FEIEDFWMEATHERDERD. 555K 780D E 5k - ALEE(ER
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DMCA § 512t—J/\—/\BE D E7/5Fs1=

PUFEZED T /NS - E—TIN—/ &

n EE(LE) ... §512(a)
m VAT L-Fyva .. §512(h)
= EE ... §512(c)
s BRI MY ... §512(d)

SEEDIE, BIET BN,

. %Lﬁ%jmﬂ‘fr@“h ZIEH e DHFEISEL CRIEL X

A—7>a2H AKX, UGC (user generated content: ¥4

f%@)"f/( 4oL SNSZE. IR RIS A EFEFRESN TLISHFE
m See, e.q., '#144 CorbisI(BTEDA &), [#148 Hendricksonl (A—2733

2B AR),I #146 lo Group 1(3&FEENEY A &), [#147 Viacom(EIRI)Z.
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s EChHD /{’f'}f‘:

% . .. §512(i)

1. &12155%1%55%77‘%0)?%

§ 512(1)(1)(A)

Atgia (1/2)

1/-

&,

Hansl AYOI 15

B SES =T

>, standard technical measureszINas LiF=L7:
No&, §512(i)(1)(B)
BL—iSRI75 B #R [T S 22

n EEJ /NS

§512(c) —> RE.

. §512(m)(1)
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T—IN—/\NBREDENEE (2/2)
~EEJ BN\ F DREFH

s B/E4H5E ... §512(c) ' notice & takedown
@ S—TAARE=Z T HFAHAEENDIEE. 0 A
@ ANE)—TAARZIER DEmDIEDHEER,

§ 512(c)(1)(C).
counter-noticeMHE=Mi & (&, FIAEFHSDEAEDFEHE, §512(9)(2).

@ actual knewledge / “awareness of facts circumstances from
which' infringing activity: is apparent” [FTes apparent knowledge
/ constructive knowledge” MR 4. =7=I&" red flag” test].
§ 512(c)(1)(A)(1) &> (emphasis added).
[direct/contributory liability limitation?]

@ “not receive a financial benefit directly attributable to the
INfringing activity, in a case in which the service provider has the
right and ability to control such activity”,

§ 512(c)(1)(B)(emphasis added).

[vicarious liability limitation?]
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AYERIZEE(1/2):
R1IEIZREFHFRAET DAL,
H(SES=#117 § 512(i)(1)(A)

‘reasonably Implemented,” “termination in approprlate
circumstances,” and “repeat infringers’ M=k (3: .

J—=TARKT A G5 IS L~ CHERR(S fﬁiEé#’Lt

(&, BB A S DEEZEODICSE S LA = BRDEN
Corb/s at 1101.

“‘Because [the Provider] does not have an affirmative
duty to police its users, failure to properly Implement an
Infringement policy reguires a showing of Instances
Where a service provider fails to terminate a user even
though it has sufficient evidence to create actual
knowledge of that user’s blatant, repeat infringement of
a willful and commercial nature. * Corbis at 1104
(emphasis added).

See also 1 #144 Corbis] at 722-23.
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AY ORI (2/2):
standard technical measuresz
L= L7 & §51.2(1)(2)(B)

o Wﬁéa% %uﬂﬁﬁa‘fiagmﬂzl:ﬁrs m e A Lt | =0 i e 2 B SV
EEEREI T IR RISET &Y% T 7 ) — 715E($m
22¢5ﬁ18E|) TEE M BT e . PR DA =zpitecl cly
21, DMCAIEZEF(. . . )l &BL\'C('I%'EE’]L:I/tzﬂ'XtJ\ S541
é#?eﬁﬂ@@?s‘z%ﬁ%ﬁ&“tiﬁ&uayb\of—f—&b 5‘%’:‘51!:3%6_&&(&7(‘&
CZEH>CLV\SEDIEFEN DS, |

= {A]Adstd. tech. measures Can oD MM, DD L <
— §512()(2)—. H2. v El/\/('sl BIA R HS DA T 9% RLD
16 CF#L a broad consensus’® ZlZE N EEE

= No “industry consensus” has yet resulted from a “multi-industry
standards process. * Darrow & Ferrera at 39 & nn.122.

m “the standard technical measures provision of § 512(i) has not yet
resulted in any concrete obligations for providers * Bridy at 92.

= “there Is virtually no case law elucidating the “standard technical
measures” requirement.” Sawyer at 371.
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T—ON—N\BEICKEFIE - BHED/NTUR(ELLT D&Y,

n EEYEER-SEEISEHE. Eo=FEEAICHES. — EFESAIE. FRRVLRDZERF SN S,
n FEOHBOEEE. TANAFR|SESD, — TEHNAF %, EEGFEBRAREIEZEN 5,

EEEEM | O

X [std. tgch. measures]
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‘awareness . . . Infringing . . . apparent”
['red flag’ test] § 512(c)(1)(A)(I)

red flagDETFE (&, 18D TIHLEEIRSN TLVS,

HEBRDSEHEN T BN AF ISR SN 540, red flagjd)@,(&;gin*k fIag'C*li’F-l-ﬁJ\'C*%U]\ [EAYED
NI E S FR7HEET | (iImmense crimson banner) CZEIF I3 72 5750) . Ginsburg at 596.
ITEABZZEEe ISRV C . nld. AMMREZ[FNY 7= 350 ZF~E/=o7=(5%5R 1 1) J(should have
known) ER o CEFRL TVS, LALIELVEHEE. = TOANTISHEA CH ERIE N AMa] 22 E it im
(deduce) s &M\ CIEZEL, [T R/NATINH > TLIFE F st Zan <t 59 [PEFEa &R d (<]
=FISHUE LIz &Ml (whether the service provider. deliberately proceeded in the face of =~
blatant factors of which it was aware) o & s A i g Dol <. [BIEEE RS, Ta/NAS.
@ﬁ;ﬁgﬁ(ﬂ:ﬂ%ﬁ%@“ﬁ”l:E’é’)ébf:.ﬂ%ft%b‘%%ﬁ@'@%éo 1 [#144 Corbisjat 723 (5&
RSN,

ik, lllegalnet] = B9 &5 A RIS L C AN B | R ie it L V=== M bred flagzax 415
SS9 e EIRL TS LM LIERIEERZT T oY A EAMillegal.net] S &rEl T, €nnd=s
FElRESsea L CO S g LS d | BEISEREER R N ZE DDA ELRES NS, |
4143 CCB/lllat 562.

IBISAld. 7O ERAEAREIST B/ NAT—k -\ 5 - B AR Sx L TAD B E [ %75 abett L Tl
=xMored flaga HlSisE st D g HEERL TS, LALZD LS5 TI H A EhEEred flagls
B mlslE, TS ISSSEFEREEETHAVIEAIFEISL TS S EMBIE CRT 11755
1708, ZL CTIREZ[fE s ALIE]RIEEISL TN oM E Mz Fl g 8 EIE TO/NAF[SERSAL TLVE
NEBARETTT D, ... ZOEIGHEES HERET /A E I HNA BRI UELAL Y INA T —
?_H; \)‘y=\=‘/7 -H (K&, [ZHn BADENZE ] (per se ‘red flag’ infringement) Cl&7ELY, | /d. (525
gpJl

See also [#146 /o Grouplat 1007 (7% JLMMESRISIEHIEE L DRFZEMN RSN TLSISHIHHS
9 . BEDEEMISERTARITTNV DT, AMREZBABICHS(ET -EDND EikZEFFIFTH
s LEno1=%4l, aitg CCBIIEEIAL TS, ).




Viacom V. YouTube

s [#147 Viacom] at 1165.

x [EFEESDSIENNMAISESRAHFERELLITE, TD—HZHE
HHERIE . ECHDEEMHRAT AT ISIEEDIHERLN—FEZIS T
£9 5 zHISTR LTSS EE0, T D &Ro7%—HREI7EF L 0D 7
CTl& . . . [red flagl DERZEDNFBISIET+272D TH 5o |

n [[[Groksterl A IS ClEEBELY Bia EF] BE [SEFIEIRE
zo B HHBEEXKER L CP2PEEF 9 VI Ty Ml A S
USNapsterd==z5l=ftc 2L CREESN =D ThdH. LHLZ
DEDHR-FET VI AED ISIST AN I NHNBZHB7ENE
MENATA>) B HOT IR T, FFISREDEFZMME
T CHESNZEENzHIET 2 ET IV EFERS REISEL
Cl&k, EEZ N DN EED[FIFELDFEZREISEZILESED.
DMCAME—D/IN—INREZMELI=D TS, |(5GE=H{10)

[ Grokster]([active] inducement theory)[S DUV TIZ. see #iFgIH-1
N—-F—Y] at 117.
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“not receive a financial benefit . . . ,
[where] the service provider has the right and ability to
controel such [infringing] activity” § 51.2(¢)(1)(B) (1/2)

= [[to] receive a financial benefitl . ['[to have] the right
and controlJE M5 L[S, ZR<ERI SN CTLV S,

= [[to] receive a financial benefit [[SDLNTIZE, . . .

[Congress cautions courts that ‘receiving a one-time set-up fee and
flat periodic payments for service . . . [ordinarily] would not
constitute receiving a ‘financial benefit directly attributable to the
INfringing activity.™ S. Rep. 105-190, at 44. But “where the value of
the service lies in providing access to infringing material,” courts
might find such “ene-time set up and flat periodic” fees to constitute
a direct financial benefit. /a. at 44-45. Thus, the central question of
the “financial benefit” inquiry In this case Is whether the infringing
activity constitutes a draw. for subscribers, not just an added benefit.
/ The record lacks evidence that AOL attracted or retained
subscribers because of the infringement or lost subscribers because
of AOL’s eventual obstruction of the infringement. Accordingly, no
jury could reasonably conclude that AOL received a direct financial
benefit from providing access to the infringing material. | E//son at
1079 (emphasis added).
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“not receive a financial benefit . . .,
/ [to_have] the right and ability to control”
§ 512(c)(1)(B) (2/2)

= Fito have] the right and ability to control [[S2DUN T

& ZEBRE I HNAFDHE R SEE N HEICHE 5
ezl Gl H"‘"jf“'d’é*%ﬂ&ﬁ%jlﬂliE’JEé#’LE

0Ye I BB =%Es ?EL’CL\T'AODE_ HI7E 84T
1. ZHDzI< e HFEFICEEA 7 E’JE&“#’L’C
(d:tibtib\o | #148 Hendrickson)] at 1307.

IADNBE DU AT Lz d HiEFIEEENZAL T
NENENDIEREZEDTCIELGL, BEEFHEZEHET 5
*E%IJtaEW&EL'CL\éh\Th\h‘Fnﬁw_aﬁf&mf&éj
BT AFaﬁﬁlJl 29 —=5F | BihEL
72K ”%_%jﬁbi%,fé BSgOM.. .. ARCEHH
RICETCSE=ZME/INT ] éﬁ%n&,m\ [#146 /o

g
i
oy
I
A
Hb
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J—T A R

= [To be effective . a notification . . . must be a written
communication . . . that includes substantially the following: . . .. 1
§ 512(¢)(3)(A).

s nDBEHRICIEE NN 5. BlonMhsDEM EDRES A DEELT T
A [ %@JE%DT*(T'CIQ:A#F'E'U"ﬂd&%ﬁﬁ'éaél ZLDEFRIEF
Fa'i?f)\#il‘?f)\o'tbi')oDMCAODlT'/—T»rZ TN T ATE I .ﬂ?"fnli =1
IR Er g AEE—(REDAEEEDHAHE Fz e LiEt]SEmIE;

D— Eéﬁﬁ’]l_%1’|5/§%‘JEIHZE%L,’CL\%> %ﬁﬂ’]f‘%?ﬁ’é 1 *E%?b\bj
EIIV( HIISERIX 9 O C e RG9S . NDBFNEA =73 Cho7=7

MEEZHo> Tl i zElFgid ElEHEED, ... . HIj s D IE3
gﬁ%@%&gf(iAh\%uorL\ti@—Atﬁq:éhm\ | [#143 CCB/ljat 563
SERERI

= r/——mx T oL TAIF IS DINT ., nldk 'Iﬁiﬁh\rtﬁﬁf%éamnﬂﬂ
P ERZBELCVDEDE %‘b éﬁ_ﬁ ISIECHEDFEHERINCTL
T\ I A ABET=L LMD, M2 TNl B LT BRI H
51 .. EHELTOED, %%Hj:%%’éfﬁfi TRLNED AN BDEK
(Sl CH. nl&. ZNANDEE CIEEDERZEL TN, | [#148
Hendr/cksom at 1307.
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it 85 5 /— T« A& actual knowledge /
awarenessMaEHL =) =750

I'a notification . . . fails to comply substantially with . . .
subparagraph (A) shall not be considered.. . . in determining
whether a service provider. has actual knowledge or. is aware of
facts or circumstances from which infringing activity. is.apparent |
§512(c)(3)(B)(1):
s DMCAIE, =& &8z =R <R (actual knowledge) L CLY=hd, 6540
[ e BB ==K %55 ClL=(constructive knowledge)
DIRFE[SHINC, /=T ARAZHZEEEISiHE=L COVELERIEE E e
’Cli?&b?&b\&ﬁﬁ‘al,’cm%)( §512(c)(3)(B)(N). €L C. AEONIE.
J—T A AN B i T= L TUVELY s S C LB HIFR (&, nI<: 55k
& AiE Kl zactual knowledgeb‘béb\(iconstructlve knowledge Mi;RFEICH
INCEELELS, | [#148 Hendricksonlat 1307.

Lt see §512(c)(3)(B)(iN(“Incase . . . substantially complies with
clauses (i), (1), and (1v) of subparagraph (A), clause (i) of this
subparagraph applies only. if the service provider promptly attempts
to contact the person making the notification or take other
reasonable steps to assist in the receipt of notification that
substantially complies with all the provisions of subparagraph (A)”).

14



[ B 27:7#1S 1 (good faith belief)&
[ S22 3R 75 | (misrepresentations)

A statement that complaining party has a good faith belief that use of the

material in the manner complained of IS unauthorized . . . . |

§ 512(c)(3)(A) (V).

'Any. person who knowingly materially: misrepresents . . . that material or
activity Is infringing, . . . shall be liable for any damages mcludlng COoSts
and attorney’s fees, incurred by the alleged infringer, . . . , who IS injured
by the misrepresentation, . . . . 1 § 512(f).

Lenz v. Universal Music Corp., 572 F.Supp.2d 1150, motion to certify appeal
denied, 2008 WL 4790669 (N.D. Cal. Oct. 28, 2008).

[#140 Lenz] at 127.

s [FEREDEFRMEIS IS THER 4 F| FHClEEL B Dgood faith beliefEZ{/EtEEH
WCAISIE, Fo9 EFHEA NMfair use ThAHM BN EH M LT [E7E57%50 5T,
fair useikH Z x5 9 [Stakedown notice ZFEHi L1=A\ 5= 1EH#EE Hibad faith(<1T
BLizE T AnDEFIKIE. §512(HDAERTETAISERL TN, |

s [ZHZELDMCA . . . [&. takedown notice FEHERIISIZEDAIREEDHHEFHHIL
= VEHEE Abinitial reviewE 3 B & 5RMH TS, 12A Siair uselfffﬁd)@n‘ﬂi%d)
initial review® —ZBISEE D TS |

s [§5120;BHIlZ%. takedown notice MERZEIETSHE . . . [CHHD 5. [fair
use D =1L DnoticeSEH < S LE IR LR E T IE § 512 R IELCLE
Do |

15



FEIEA T
DMCAHE—7 (§ 512 Subpoena)

§ 512(h)[cHESh TV,
EXDIFEE /=TARKTATE IV EART, (6.9, BE—F DFERKIS(E
J—T AR T HEHEISIEo TS — § 512(h)(2)(A) —»)
IS SIS BAAEET A/NAFISIEAEA

m [ #142 In re Charter Comm.]
.6 DMCA subpoenal(pre-litigation subpoena) Mz 7#< TH. FraalJohn
Doe lawsuit](numerical IP addressD Az Y A o DS ELT=EFEL) &t
R C, Bz E 915 A Dthird party discovery/third party subpoenaz (FED.
R% gJ{\é. P%O. R.A5)ELILCC. EERIFHATEEETHNA(ZISEERKRT 575
FEIMEA D

= LM LJohn Doesfre M35 S <third party subpoenazsssk 9o, EETEH/NAH X0

FX{EF Himotion to quash(FEI T ) (kS THEIL . B O HI T [E@EDFfiL

DNEE ﬁ’%{,ﬁ%ﬁ%ﬂ)?:}{/i’/—* PEA KRB DIRIES)Z1T5 50 HAHD T,

=1EAE [ISESCIEEE-[EIrTh b, . FEIEBISco TIEDMCAYE—F&
Ut EEFIREDHE A ESN AT LTk, See, e.g., Mtima, at 675 n.145,
686 n.175; Bridy, at 99 n.81.

LOABRNEZERE DG S LEEERTEDZEETIE, B9 EFRERISH LA
i@%‘%%‘??’éiﬁﬁ'EEEE(ﬁﬂﬂ)dﬁifﬁltﬁib‘ibéb\% .. .. See infraSlide

||
—
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[ K=Y T A IFIEZEDEE DSIIE

s HiFEIHA/3—-F—Y | at 107-10, 5=2.
( See also fittal A—H —DE=ZIE1TAISK T HISPORESE(CLE)(F)].)
s Primary Publisher.
s Secondary Publisher: (i.é., Distributoer)
m Stratton Oakimont V. Proalgy
s CDA §230

“No provider or user of an interactive computer
service shall' be treated as the publisher or
speaker of any information provided by another
Information content provider.” § 230(c)(1)
(emphasis added).
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Zeran

m zeran v. AOL, 129 E.3d 327 (4th Cir.

1997).

n Hifgl A/

(See also -

Tl

-~—"J 1 at 109.

Hr& 48 B iz i1 Zeran»fAOL ] 1.)

s F|HtE Rl (E ZerandD E5EE, Ardia at 465-66.
s LA 735585 .

s Hifgl A/

-~—* ] at 109-10.

m | #151 Grace]
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-

_--= good faith test / good cause test Tl
’\\ = Withstanding a motion to dismiss [for failure to state a claim.___ v
"=~ upaen which relief can be granted] test | MHEREEOBEDEE |
_________________ g_ _____:!___________-—:-Pati‘lsl’él':ﬁl,\*ﬁ*% .
_---w setting forth a prima faciecase 7o _
" - " - )
“~~_ = Surviving a motion for summary judgment = ___---

s [#150 Solers] | ZEZEs s A NTRAE R N

i bordie—T "\ R &
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5 EEEBEIRTE Vol 38, No. 1 (2010)

Yed LB =%y bEHBHEA ) Y-

Lenz v. Universal Music Corp.

~YouTube {Z%}3 5% takedown notice FEINITIZfair use %

B4 B RERE AT I D 5 LIS NI D THL L~

L &I

SN notice and takedown] 'E flickr #°
MySpace % UGC (user-generated content)
FA FIZINT L E AT 5,

<R > Lenz v. Universal Music Corp.

572 F.Supp.2d 1150 (N.D. California 2008).

S 2 2 T 1T B o [Pty |
[% 414
<HIRBAIAETR > 2008478 )201]

<HHOBE > YouTube 12 H23EK L
oEFE - arF et s video shar-
ng site Thd., Ky Stephanie Leaz (BLF
[o] &295) i, fELodhera, 71>
ZOEMIZ G THI Tl - Ty L b1 % 54
W L7z-EFd % YouTube IZ88F5, 702 A
I 3 A0 s 7 R 13 2080 T 547 & ik
Pz, T AOEMOITA]FCd L
Universal Music # N — Zifife % (UL Fir¢
[A4] 590 1, YouTube IZH LT, nor K
F A RflERT D L5 ERT S takedown notice
=, Youlube (Y FF 2R L2>Ed
Tl g TR L, FERRS e R 2 s
EraTH7 > FLIRNHTL To r Ry
TA BT L ETN LA, p LAl e HLS®
L T counter-notification % YouTuhe 1221
L, n@EF+H fair use 12 NF 506 ¥
i fd L Tuoun kBl TR % 0ol
LR ML YouTube I r 54
LM LB LAz m i DAL R ik
L7tz iR 51, DMCA 85120002 0E-5 ¢
U6 TG PRI RO ERE )
(Nt - S LTV Nl Il [ [ A

(Z=a—3=3—%J)

[4vE4a%] Unisrepresentation) (2 & 2HUEHT
fiiz ik LT, fair use M€ 10 ke
down notice TIEH L7z 49% bad faith 12975
L7k iR L7z Al JRIRASHHRRHLE K <
LR L CHRR G Ly T,
<ELFR> O FEMREE fair use HUEND Mt
L7z N T, takedown notice K2, HEBR@Mey-
FAMTHE TP LA (good Lith belief)
TR T VS E G L 2 iud e S i,
<HIR - RE - HTBIFE> Yes, A0 50l
KEEHIOW G F T D,
<ELBREER - HE - 2>
- 17 USC. §5lZcisiaivi (takedown notice
s s huidiigio 2L LT
Mt twva, TA statement that the
complaining party has a_good faith belief
that use of the material in the manner com-
plained of is_not authorized by the copy-
right owner, its agent, or the law 1) (¥dd )
b
S ESI2) (ML FREFIIHELTD,
[Any person who knowingly materially mis-
represents uader this section - . . . that
material or activily is infringing .. . shall be
linble for any damages. including costs and

attorney's fees, incurred hy the alleged
infringer ... who is injured by such misrep-
resentation, as ihe result of the service
provider relying upon such misrepresenta-
tion in removing . . . the material or activity
claimed to be infringing . ... 1) (UEHEID
- 17 USC.8107 (HEMELET Rair use D5483%
N huvilFrl ok ailza
[Notwithstanding the provisions of sections
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.. the fair use of a copyrighted work .. . is
not an infringement of copyright.J) (S {
-

- Sony Corp. of America v Universal City
Studios, Inc.. 164 US. 41T (1881,
» Sen, Rep. No.105-190 at 21 (1998) (DMCA -
LR UR AT R SRV TER [543
<H@ER> AL, fuir use KL NHTA
6 [ k45! (excused) EHIZMET, A
H T @ & 2 | (authorized) b O TlaEo
L. fair use ¢ H 402 L 24863 counter-
nolice Z-ZML/AETILE Tk, LAL (1L
Cd S THill oS D | o iz sads, ik
2L o Tilkali 34, _F 203k o b L B |
(is permitted by faw or not contrary 1o Lm)
U2 E/QMTHS WIS fair use FEEL T
REET I E vl A0 BEAE LV E
s L OB 2L, fair use 25E(IHEO THLOYF
M T dH D ik = A 4> 0 13 BEvs (the fact
remains that fair use is a lawful use) R,
[ Sony| HIiMZRE 3L L
fair use ASEEETTIEM &8 ) K LWL Ty
Z. W, MO PEE AN E - THEBR 3 5 £
N L Fr o) good faith beliel % ${:H #4°
Bk, o EE A fair use THD N
M gL it duE e by -, T fair
use B S 1akedown notice T FENT
L= HOAE# A bad faith (ZfpfL72 &4
B O FARIE, 881D AV i I
Pl TuBh o Sk L EAUL, DMCA - ¥
RIS PIAIR S Tl H 37 I E pE PR AT Ny
[l Rl P NARS A P YL A% EEREE 4 & X1
B LGnwT Y F—Hon ARk & e
B2 ) S iz 6 L Tvab
A1k, takedown notice @D fair use
el LAt Auig o 4 < mi Lgd o]
HEPEIZH L CAEN I TERCRDL, 2
Fair use TIETEV 2y FEHE £ 0 T & 20
PEAC RO DA A D R L & Tk
44 LA L., Tiakedown notice OVEIRTLS
YRR §107 1Y fuir use BHALTEH. M
BB T AU Ly REPEIZ & L
FWGRIEE T L FE AN S D
PHZBIME T ey di12, 2 fair use 12104

LM R

Lz 2w Hfith o tigas, §31200 1.0
Avpdenien IO Z: bad faith $F% LIS
AL Z ksl e

Z 424 DMCA [ §512clis)ial] X, take-
down notice T2 ESEO W HEFED 3 5 T
2L HPEH: 8% inital review 254 L 9K
WMTWD A fair use hALORHIZE O
initial review 9 SBIIA T LD THD

§ol2001mik 1696, rakedown notice Ok
W24 2 & (o prevent the abuse of
takedown notices) (2 DA, [fair use O3
LD notice 7BINZ 324 HiMFE]
R gsn2 B L TLE D FHE
HEEE RO SRR, B FoBTIE,
Sk STHORAKE e LAY T,
HEIT L0 -5 7o S AT Bl 7 R0, Prvddh D
JEASWART B¢ 12 counternotice T
BT W T 2 oo s v
WHThD HAE AL fair use O & LR
T2, CEMNORTSEALRA B LIl
[ % —F 7 bODFEEORERMN BN 2, 1
7?—%vhkﬂﬁ%@%mﬂtmﬂwMA
FMEIIT L] SEIINTLOTHS .

BbHWIC

AlEo m SACEEA AR 10, iy sl -7
17 ¢ P (EFE) 120 LTS Tair
use DA LT 7 by 7 NG
It Rmd b 7« 4 L& L SO
F L, AN A B HER I E L LT fair use
@ RGN LR F L ol Crf it L R
degy AT, LGC A R ativBl - stk B 1L
HESIIRBT VAN TH D,

]

I Coetice and takedown. @0 Pl #EvTIE,
see, e VE AR A =gl ANy o o
= b=y RN W e TERTTEON
e YE A S IE00500, LIALT 1200793 1)1

2 See, e, Steven Seidenberg, Copyright in the
Age of YouTube: As User-generaied  Sites
Flourish, Copvright Law Struggles to Keep Up,
AL Vel 93, Feb, 2006, a 16 (UGC 4 4 |4
BELZPE 5 Bflfibd %58 & tukedown notice @)
BI04




416 EEEg B AR Vol. 38, No. 3 (2010)

SoA B — %y hIEHIBIETIL Y-

In re Charter Communications, Inc.

~DMCA AR P HUR A8 S 4551 305AT S
A B E R SRR~

X A ISP 15

FLHIC

% ¢ O AN E ST b & 9 72585,
Zeo MBI CRIAY M PR AT JE s by OO F
s TV LRSS TER, £y -
o b O AR A MO & 12
Hm s TVhD _m:t W FORELZ G RN
JasE T KR s FoERl TR Y =
(TEIEGE 17tk | olnli® b BT AL
fo A A= L WRT Saka TR N, (BX
..:;TOJfI‘mSZLl‘G&:Z:"ﬂ': Zh ool IhENICL
v, A TTRERRNO D THDL, LA
WL M 272 7 b - 3 L=y L HEA
(DMCAT 83120 ORI LTHE IS
<PEE > I ore Charter Communications,
Tne. 393 F3d 771 (8th Cir, 2006)

< YR > mmmm&meuﬂMMM%
<HEBRFEE > 2005021411

<HEEOBE > Charter Communications
(Charter) 1t r¥—70 - FLEROTO—F
Ny Fe4vy—dw b TreaRkail
T e v THD 21”4' LT AN
La— FEWS (RIAA) @, FT7vF 7
JusLeNuT, Charter @ [P T FLA
A5 %8O L — AP peer-topeer! &
HlvsT RIAA 1047 0REA 1o R b & L
Tk IERMELSL It -—H0 I
7KL ACRALIH - R E O AU &

Charter V2R3 T, RIAA (2851201026 T

BRIty Bl T v 1 — 1+ Gsubpoenas: {‘i
AR sz Charter Y —F12
A DO B L T A S AL e
Luen o U — el i KRB F LT, %
N KRR R TR
BT N A o L 1 S i

oo T e‘_{
(IRRNE 3624
I— 7 H)

15 aliiAT L Charter 206 RIAA T A3
R Il - N (e (RS
<ERBA> G (conduit) (2 E A0
TS I LTE, §5120AF Ba+ s
T d i BT HUN A E — F o0 Thidsdi ] A 2
<HR -RTE - @Y - HIRBHE> 4w, G
pyto 7o FiZgLToRTE—F{H
WfiETHhDL WEOGEERL, RIAA 29ED
Vb o) Bk %Y Charter 1IZHAIL, 1L
2O WG OB I T D HA B R
AU LI EEFIT LS,
< ELRSEEN - BB - FB >
1T USCESI2 (T oS Yot —T
Sa— X "'"Ill) .
Recording Ind. Ass'n of Am. v. Verizon
Internet Servs., Inc., 351 F.3d 1229 (1.C Cir.
20031 [ 1l A6 A iL 32 2 by 264 L]
20004 2 )N ]
<HBE > (rokster % Mopheus SForBri{Co
2P (4, centratized % file sharing S LTH,
HETUss{yna s I__L— NG T AL E
T o i e R o 11 B 0 B QP2 - AT T L
BTk 4 r¥—Fv ) |- L(f)?";ﬁﬁlh...
Al Sz W L DNCA OBl
Ao e AN Tuhd-t FE &
LTI SR E T AR R RRT S S
WL ywAsLITILEL, L LT ANAT
1, "John Doe” lawsuits kll‘T'-!iiLZ:Wr::?ﬁ.?JF.ii't
’.?:HIL‘Z: THARE ST 2
Y 2T DMCA (E, GliHRT U YR
U i owum IKapLCerd 85 -1, Mol
Y LTOMERST TN 7 [R312a0 5 L,
H.Huf [ 250 Fxy | BRT
AU (§512b0) 8 I, IO
MUt TRt 7y i e 7oA
¥ O(§51ac)  FLTHML, WiarT ey
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2 2 LTwLTarig4 ¥ (§512d)), oM
MiThd, & -OfFEHTO {4 YLD, §512
(bl~Idi R 7 a8 4 FULF--$FE LT [JE
HH7oA10 7] L2 NTRTHE,
[J—=F 4 ATy T4 7592 Tt
TS S e RSt —7 - =ik A
AL SN 20 TR T E R A0 A
FraBkds [/ —F 14 2] oulid, Hlgs
RORET YTy e 7Ot FAURLETAS
FET ORI, R E PO GE L A ot B
WA e e b4 (§512cK31Al),

B DMCA§s512mis, N FHETES

THMAZ TR FICH LB LAH Y-+ %,
Fol i £ A A L A IR DN Rl T 2R T & B 1,

Bl LTvada, FE—FOHRIIE, il
[/—F 4 A] DAE—DORALEL RS
T4
IO —F 4 AE, R, Wkkd o
SR F BT TN, VAR TE LT
OO LIRE ARl LT iithid s s
LA
AT T ass g Yo chEg 7o
NS WRBRMNTHN, Ry ey
il A& R ] i b v T, [/ —
FAA Ty F - -F4259 0] %MD
DMCA TRINTELT, [/—71 A] O¥

fEh i siTuewvwk, Charter (3 LT 4.

Uitz Charter (£, DMCA #%, #E—F+3ilo
NGRS LT, 7O FinidEay 5oy
DIEWE LB R OO E KD T
W 5% {require the ISP to be able to both
locate and remove) & EfiLCTw4, 412
O B ET s,

[Verizon] JHET DC @iy, f2ilfa >
F v AR - BERWRER FoN L FIIHLT
DA, FEf Y —F 2k CE 5 LT
LCwvd, LT, [HiEL P2P &L 512] M
AL —HFHRFO, FiZpblia oy 5y et
4TI AD L—HANOR T Ty T Y
+ A EREEICIE, FOTONS FidRa
7y OISR A E TR S E LT
DR LAY Tl gfui, Wiz,
§512inA%, M F o FIZIRLDODD

MO8 FITRTAL T RN bbb,

L —F ot R fFE LT,

HE—FHT T FOPOIFITIBT RO
TR BV 2 X R Twa R, BT
DC MELC THZFRTELRVS 5 —
Fo bOT7T—FFrFr—lHWMAETEL NI
DMCAZ N 3#t2 5 2 kid, HMiroMET
(Th . MEDAN, HHEHIS L - TR
s o4 iy o/ CEA LR E
MEHEATE] LA LTwE,

413 DC MK [Verizon| Mgt ALl
WML e MT 5. Charter DffAHen
VThadI LR THYIEMTTVAIE,
Bk, ¥ —F2dikTE4wv. %3 Charter
85127, MM vikosER LS D L Eik
LTwatiicleyT, L4 ifliie ra3iuv,
LA L., e, RHrofadis, +¥—
FRINE T Bk ik Lo 2 B, ik
fifdle b A ErE O REDTIE D (this pro-
vision may unconstitutional) (SRR ).

(B LoEETE LIS L Murphy, Circuit
Judge A Bt i W b ~NTuvr 4]

BHYWIC

it P2P oMBLEMITREN Yy T oA

{5 =%y b LTEETZHC, KWilio
PR A SN D DT LIS D TlESvy - H A
Th S, MBI T, A M B ifkin At
[Foiid] SloEimgss LRkl T
v

(E)

1 [47¥—3v F ORI TV
WIZWT AT —F > 7 70 —7] available at
http: . 'www.kantelgojp/jp singls titekiz: tyousak
al contents_kyouka ( last wvisited on Mar 2,
2010).

2 [HEELAUIEHE B LI & DU IHE O TR &
ARG a N oI AU B k] (13411
H30H, 3Eflt58137%) .

3 [/=FA4A-TFTrF-7425y] &1,
VR AR L [/ —F 4 R] (2T, 12
WLCwaAE FBRShoryF L v T 7o
254 FAHIEET R, FoTass ] YioRithh
sy, H-oBIER B A05 i bR A R T
BT F sy MIEORAAMY SNTHSE BT
hHi
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Perfect 10, Inc. v. CCBill LLC

~DMCAYt—71h=3D GO red flag” test ) 2 M L= {C R HH~

>Ry > ] %
WA b BN ZHO LN NG iR
HEHEAEH L) O VO, YRR

fils, ey FLdgr LKL, £2C
E, DMCA (F¥ 4 - 3 L= h BiE
Kril) Atk — 7 =% (PETEIBRE ) 2 @)
LawEirsLTRIFTtws, [“red flag
test] (KRGO MR T i B ML 7
il = AT B

S, BIAESEIZ@EV T Tactual knowl-
edgel (BUEDME) H7anqg 2wl Ty,
[l dy B AR 2 & GG s TH D,
EDOWKEHDVITIRRE [7O31 755 A5
{ is aware of facts or circumstances from
which infringing activity is apparent) Hj{y.
Wi, BEERE L7 TEDO BRI (red flag) #
Moz, FN%2iz2 TS (turn a blind
eve) L THIBRS OB A R s hdr o
s DAY (AR & Sy AN AT 4 ¥ - T AL IR
hTwas, Lyl [EEOFM] 2mh &t
LA THHMHLZ L SNHMY, -Fh, 7o
N AR R O e RIS 2R S
NEBETOUPEA T E TR HAE DT
AR 0T, Y OB 2T 508D
Hb.
<B#f> Perfect 10. Inc. v. CCBIill LLC,
488 F.3d 11062 (9th Cir. 2007) .
<EBAT > BRSNS JL R ] K Y
<YFRBLREHR> 200743 ))29101
<BHOBE> ¥y CWIE thigv =741
PRS2 Sk L, B CCBIll 12 R0
Vo0 TG, PERFRE (REBICERT
P GROTECNE - rh YRR, it (
I—z4H)

—a—

sl A

T

FHUZZ LYy b A=K - NG T e fs 2 48
fiEL, WD ¥ITEIFLE % Fisher AR L
Twa (LRt e COUI Rz Ta) &
2:9). KUY Perfect 104 EF LD 7 ¥ L b
WHEERMTHOHTHSL WY (] E229).
AORMNA O 7 4 Mg OGRS
WRENTDE 712 BRL T, Hiiek S
BRI ALZ R T 5002 2 ok, Wik M A

&, DMCA S2 M ADIHTE® -IBHIR L
oo THUIAMRL: & ADER L -0 di 4T
Hb,

<ERFER>  [“red flag” test] 4RI
WEThy

<R -RE-HRBER> [/~F1R7

YFEFAs Yy r] T OB S S K2,
Tass g ST L iriud e Ea i
AW A3, Tred flag) (ML v,
<X HBEER - 1WE - 2R >
- 17 USC. §512 (ifilt DMCA) .
+ ILR. Rep. No. 105-551. pt.2, at 53, 56-58 (1998)
QRT3
<HEE> Tussiqyid (B oR
A BRI o BB LR E] BN X SR
D E RO TEMRT D L) 1IZgizRDdENT
Wipty, HIE DL PO ~3)0 85 {12 i - fid iz
WONERS 1T 2 X TR E E2 T B L8
i*ﬂfu& (8512(c))o (NALIAS [Rd3k2]
REE L, 20k B wuidRi A S TG I A
FiITdhh, Fodikdbbsuvidiking [Fosidq
FH] BD—iri [red flag” test] —, 7=
203 [ 7 —F 4 R $fFa i/ o+
LN TH D, SHB N~ AL
e 7a5g ¥ Fhirt 2 2 B S0 LHEE
Kbtud, EHIRA SR ESR-TLEIZ &

(@ IEAIRER L AR L T 2o
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mirkd, oMlEE Lz bbh s 3 A58
el R LE BT LS L2 Lad
MANZ RS I L WA 7w A5 Ol H 1Ok
L D OFEE LA ar Ak, Foal i
I Cla a0l 4 b tHd 52128 D
BEM & M AE»->TLES DMCA D
[/J—FtRA-T>F
FaHib R T L IO R ouiigtto s

LY H T R LY Wik % * ALz
TR B L T s R A L % FE
F_?ﬁ#’i‘ﬁ‘%?’nl{'f FMzfsi 3 A2 E R4l
HT s aORUEA P Tho72hE, 4
DL R Tz 3 2 ke w

rld, Adn2z RO W Ak - AR
TR TS T E FRLTWS
fEA 248231 ["red flag™ test] &0FEAL L2
DIz TORL YR T s a r it —
Fo—EETTELR Y, LHRRELA (8512
realnAniin. ULl o fiilia 5 i HITiE A
DR TWAHGTERILLy £2Trld,
[illegal. netJ WL WTAS L ML TN
(] fefs 2L T2 e kid vred flag
DG o L il Tved L#LT’I-‘.
M2 Mk % # & 254 4+ [illegalnet] %
WMLTL, Fhdt }l“{llmf-&l':*?tlllllllg kb‘z.)
L €S N e T IR LN (S B S Kl
HHRBELMINDS Wilgid, WiLET Y
b A BRI T B ISAT =K ey F 0
{ MR LT adt (i) il T
JekA S red flag RIS THE B
WLTWwD LB LEFOEA Ry 7H L MHE
fiikired flag 12D B2, FAATRIIIAIZ X
»'6i”.:f’lfﬁﬁfé‘\'{'&iﬁrh%&wi"JuEl Lgl 05 &=
EAW T IUE R S v ‘L CHék %
Aiaid bl "I;iELLw‘ Ay A B
TLIUNE, TOag FICHSITIZLARnE
AL ETDL g e L8R T — K-
oy F T A M, B SIS AR
RO # 0 HO e o 28 L2 NE B L2 .ucist“'Cln?
h LY. ok oS- L
wahd Uity Fusqf ¥tk - Tid, L—
PR FDNAT— FEeflioTiika 7 s R %
LTwL 2 EFal LA, R0 2uliE
LT wd et 2 e kv, £0

-T2 ¥y ] TH,

Lo B AR U B S = AN e i 4
LliLf W N AT— Ny F vy H AL
i, [ZFhhaiintlo [ (per se
“red flag”™ of infringement) T{T &

EbWIC

APEASRT & 512, red flag O B> T
el ZoHOMmIE [ddh HhauRIIN.-
Az i ] (immense crimson banner) TZ&i7
W s hv—F BRI EAN 4 P14 TRl
7 a s o FIE T E 2o L
TSR SORBEL M I E S
Ty Mibo [ 4 —TateR o 77 K- 7o
7%y ] OMANESE A TR L2
Wity [12Evs] BUHC TREEDTI] AL E L
TV LW THEITFIUL, red flagk "D LK
Tl S, it - TEOR AP o I3
WG B FIZOMZ STV D BN S
TV DO THIETEL

GE)

1 T4y —4o b loRimptar s vy
Wiz onT I E D F 2o (K] available al
http:  www kantei.gojp jp singi titeki2 tyou
sakal contents_kyouka wg internet daid siry
aul.pdl tlast visited Mar, 30, 20100,

2 red MagEH 1, DMCA £—71—2 %
Oy 1 LSRR R RRER )i 3P0 SOIR 18512
ivlen) B, 2@ oS Yo iR (§512¢
i) OMHTRELATVD

3 ILR. Rep. No.l03-551, pt.Z. at 5738 (1998). 7%
K - AR A red flag 125N T D085
Tl THHANDITNM YL, Tasl Y
A ored flag Z2HIL T2 H2E 7 ERER
L MRS TS Id at 53,

1 June C. Ginsbury. Separating the Sony Sheep
from the Grokster Goats: Reckoning the Future
Business  Plans of Copyright-Dependent
Technology Entrepreneurs, 50 ARIZ. L. REV. 377
506 (2008). See also 11.R. Rep. No.105-331, pt.2, at
38 (red flag OFE LC -HCREEAY L FUZI
C1altrdfai Lo, 7usid Fosgh % K
RAETIEG 6H A k.

5 See Miquel Peguera, The DMCA Safe Harbors
and Their European  Counterparts: A
Comparative Analysis of Some Common
Problems. 32 COLUM. . L. & ARTS 181, 18990
120091; Kevin C. Hormann, Comment. The Death
of the DMCA? How Viacom v. YouTube May
Define the Future of Digital Content, 40 HOUSL.
REV. 1345, 1352-53. 136162, 1366-67 (20091,
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Corbis Corp. v. Amazon.com, Inc.

~DMCAt—7 /=233 ® [“red flag™test] 2R L 7-
b9 OB~

Lo

MHLENZELOD, NIBTIDE (R R
BEAEAE S 5 hy) O PO ST O, ¥
LR 2R LT/ EiciL Ty,
Flx L oORIAFLTBII

< B> Corbis Corporation. v. Amazon,
com, Inc, 351 F.Supp2d 1090 (W.D. Washington
2004).
<BYIFR > R N RRATT 2 v b X
i
<HREASARTEE> 2004%:12)1211H
<BHOBE> #% Amazon #L (LAF [4]
Eria) xS EATIG T E AL - B
T&2% [zShopl EWVATSFvy b7+ —L4%il
WLTwiihEL, N Foy T T_R— T
MR INSE LS AT S Tl N &
SED L0 HAERIL Tw, Eb 213
FEORHZ WU TR ET R, WM
A0 EMIET D L3 B L T,
iy Corbis #hi%, "7 V0RO fHaF G0 & 4
CathtTdd (F [rn] L) ahihs
EATHM{EDE LA 2Shop DL FHr L
TR=VIIHBRENTWLEE a2 L T,
AT LEEDUMBIERTH LB ORI Y
WELSDHEE Al3 DMCA (Y%L - 3L
—o A PR 12X DI AT E R U s T
Vo E L
<EEFA> [“red flag” (B EDOTMD test]
ORI L F T
YR - RTE - HREIR> WL TR
WE&it 4ty [red flag) 1235 L v
VHO T30, RN RIE RABETED).
PE L GRRATELTE - e ), Rl t: (=2 —
2—74H)

< EHREMEE - WE - 28>
- 17 USC. 8512 (Hrdl] DMCA).
- ILR. Rep. No. 105-551, pt.2. at 57 (1998) (i
TSR,
: Perfect 10, Inc. v. Cybernet Ventures, 213
F.Supp.2d 1146 (C.D. Cal. 2002}
<EBH> [7o,:54 FNIgEMNT 5 a5 DMCA
o ST E w2 5 iz ey, TADL
% %fl} (threshold conditions) & LT, Kl
fdke B B % @ L) e R AV T (in appro-
priate circumstances) WEE$ 5 J5EFa RN L,
PPLIMLZ¥EF L (reasonably implement), L2
FINFizms Lo aitivda o3, Wiz, i
RN EEZHELIL2RELTIEE R S50 |
§512000), WL Ed TADIIMSRME) i<,
(7O ] Oz IRD R,
BREREBLEIZEML Ty Rn I &, sk
Wi 2l tedy A iddRig & [Foss1 5] &I
HlhwZ & -y TW1%4 28] (apparent
knowledge) ASEWLWI E—— BEEF UL
idn Dot (WINI Gk - AR 2] MBI
RO S x i 2k, 7004,
(G Z TS DR ETE RIS DI
AT RGIRINL R RN DR RN % 2
HFTwhoulk, BXOF [ /—F+ 2] k%
Wi7- RO % T A s R s kKo
MEES%ir-7/22k, THDH (§512cK1)),
FADTIEME] VT, w3, HfEHiR
W FA (BB S] a4 T bk
HMiiE#h L2 e A 0L TE Ld o7
WEPERLTvA, Lo LRERERLSID T2
WL (perfect) THIALEIIM L, [P
Wil shTwiud 194 T, nid, otk
SR H 2 B PR 2 Bk § 5 e E A%¢
HIHTER L BT EL0 TS W
7Aoo Sk Dl AR T B
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WEERERTITR , fimn L e o
BLORE P TIHEES DRy T, A
A & D B H 25 R O 8E 4T 2 b
M EEDFIN L ZRE AN EDLITH D |55
dEC L b S 7 a3 4 FAEIIH & O RE
BER LRI Z n A5 S v ig, B
e SRR WSS RIS T B
EnZd LL, NN AESERRERLELT
WA EINTOHMEON FA-LEY DS
LTI L b 5 AL REBR -
oo Eaild EkLTwa LAarLEFOLS S
AN 22 [T o B o i) %
BT A LIRS, A— L oENNE T 4l
WD ARAYN LW T, Ll A%
i (R adw v PR Vﬁ‘flJJiH’mM)J i, B
A By w2 W72 GBS ?fﬁfﬁﬁu‘.';’-ﬂ“l-: L
TWhHELABTNE 60w Tk L
Wb EoEIE, A E 2R T
HLELAHAMGATIGD MR, TO/84 ¥t
RBERIELTUVDF vy b s L—AIIRGTE
f’l itk bl M3 25 LB afnizpINCca s
BN FEDREBE LT, 213 P2P
ICEDBBUNT UM IirEE v 3
TrANERRTLIENSTHSL. LAL rid,
HIW & W72 T H A7 L2 B0
BaERZLTouds, 7024 %13 [red
flag! 2/EELH 1 b SOMWSHOHHA LIS
G FED B e bdladr->Tu Dl &M
s MiRAEIZ [ 72 —5F 1 R ¥z
LB LTE, FRUaresdis B a0 Ak
FRLTULE L ThL 25 50T, B
COTdEr % ] plimdriin % 3 '4“%,07'Ctit;b\
ZOMIN FEDS AR L TS hHrg
T A AR DA, Ei'tilll")’r'{’ \'/‘.i);-l{-f
75"4\14"2&7’5&.&11'_LT*?’:;#HI‘%“/D/\*'{ FiZ
W h I EIES

Ml 7054 7] OISR SN D FTH
B ENRIETH D (U4 28] 12k
wid, AMREEE THY £/ 200 4 ’\ét—:
7z (MBI ] (should have known) & -
TERELTWA, Lo Ll Lyt [2Th
AR T A TP 2 A A % 350 4% 4k %
(deduce) ¥ 57 Ttim( [ a5 4 A
Bl Tl 2 afi i K12 b b o3 [HERRN
ESESIZ] S Bt L2 hdi A

{ whether the service provider deliberately
proceeded in the face of blatant factors of
which it was aware) ThbH. BEARMT 2
LA T 4 2] 2iE, 7axg ¥
[RTW CH AR [HK] CHED 5 7]
AR EROTH D, W (IR 4
Thibo g’__ %IJ‘\"ﬂ"i‘ e i [_H}“ l u.drnij ’i’ v
:i'lF.’C‘Zs D= ﬁililltk‘ﬂ"l’ I =4 1| RSP 8 5
H HARTWIMD L2 CRL b~y
404 [pirate] ®> [bootlegs] ""(Dl'ﬁui'%
%Jll’ﬁ'l_f'i_’ll__ii}lfb‘fb‘zzi’ﬂ B AT T
A2HA M OETHL, TOLIGERGEMNL
PASU IR PHI R TR B S G TR M )
Rl [N ERBL, IL2F0 L5 &4
KA FALZH A botbEutERiEmz [Rid L
MY 2 1% ] (brief and casual review) T4H

MAbOLFRLTWS . Y08 < &Fo ¥
fex zShop DML FAREE L T Bk HidE$

HHE ADCEHIL T kE L » T i,
[JUIEPI);-IM'.F&_J L Tna LA LEDE
EANSOMALE [/ —F 1 2] EiFEmL
b Tt 7rasxxgs ¥yo TR ARG S
vl Lfybhod, nldFovaziio T
Lo Wzp iﬁ-ybxamimuf:wft;t [red flag]
PR SN v - R EAURT L AT A ¥
fiffibd o e L LI 1 I~f) Lits
WHA, mid, W HOH 1 AR 2 B
WEEFATOULHREEMLREL Tuin

(it 70734 FA0 THEHNIh o % R
N BEFHRE T T Ty v ] SfRcL
TREDE, RUBEIZEH, WX Do
B S AS T fiE 2 750 TS G ) % Y B¢ 5 M
FERNEALTOL LRI T AnE
L Tva )

sEhY

LT H A ARG [$EEONE | Ak
Bt ThFiug, ot E RS LT
FLibisiiTuwi w3 tha

(Z)

1 (4> ¥—3ur Lo¥ffimiikar s v
Wiz2»T [hilE b £ 2»]] 12~2510, avail-
able at hitp:  www kanteigojp jp singi titeki2
tyousakai contents_kyouka siryow 20100407wyg_
chuukan.pdf Uast visited Apr. 9. 20100, [1aL)
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Io Group, Inc. v. Veoh Networks, Inc.

~DMCA t— 71— &N “red flag” test 2R L 7-

RUBIC

[“red flag” test] (B HFRo ki) %*
Fo o EEOHEPRAERALTE I 9. 0. -
PICHIA L 22 B TAS) & LT
W& G BN TV DO THRIKE.
<BH#> Io Group, Inc. v. Veoh Networks,
Inc.. 586 F.Supp.2d 1132 (N.D. Cal. 2008).
<BHFRF> AEK ) BRMT A ) 7T U
BTEE {E R
<Y[RALREBR> 200818 H2711
<BHEOBE> IEH lo Group i, 74
be3rFryobf: s WHEZHTHSL (ULF
(m] £%9). #d Veoh §: (WLF T4) &
I 1E, PN a2 0hmix il 5
PELTH A P ThDH. T RET 5B
KRS Twe ik L THREL L ailxb L,
A1x DMCA (Digital Millennium Copyright
Act) Lot —7n—sifitd ELTH =
Ve Yy A baRILETh,
<EXLHPA> [“red flag" test] DGR
WETho
<R « RE - WRBIE> WL TRAEAUY
FIaW T udiid Mred flagl (28EM L Rv.
ADO¥T ) —  Fx v VA PN EED DL,
<E2EER - WH - 2B>
- 17 USC. 8512 (Wl DMCA Tx—7/—

AT E M L7 Online Copyright Infri-
ngement Liability Limitation Act: OCILLA).
- Corbis Corp. v. Amazon.com, Inc, 351

Vo T, WRAFERE BOEREER,
Wb GRAEGE - hRAE), RIS L (=2
F—7H)

% A

Wi {UREH ~

FSupp.2d 1090 (W.D. Wa. 2004) [tik s

143In1384 4 #562-63 520104 4 J]].

- Perfect 10, Inc. v. CCBill LLC, 488 F.3d
1102 (9th Cir. 2007) [GE4&H514438% 5 57
722-23§{20104F: 5 )1] .

A & M Records v. Napster, Inc., 239 F.3d
1004 (9th Cir. 2001) [ &5 34m1 294 3 b
374-751(20014%: 3 J} ).

<HHR> ToO/54 IR THIRE SR T5 L

(2 TADLIMAPE] (threshold conditions) &

LT 343 A & w8 50 8 5y e i

(§5120101XA) ZEFTLATHIEL S Bvln

i, [Corbis] MM L =L H (2, (R 7o

1 %] IZBEh 3 §512cK1600 TR DIt

——{i )% (actual knowledge}, LMW % i

i (apparent knowledge red flag test), T 7=

aEA% [/ —F 41 R] 22FHLEG—0

A Thba JOE Ve R % BUER I R

Laiud, TR 7ox4 ¥ iy shah

WA NERIZ->TLE IS THSL, &ff

TIE AV FDEELZ I L T D L EBWTE D,
TR RO ) —F 1 AF ALK L

Tuhwnhs, kb, EIC84 5 actual

knowledge # ADKWTWB I &N ST

H5b,

FZT [red flag]) test &MEXIL D apparent
knowledge (2R THONT 5 &, [Corbis] #¢
A X312, WD & @ik (2 7axg
Y [HTMCH L6 ED (4] HHES
Ao 7z—turned a blind eye— | EHAASYET
Hb,

rid, &Y, SHFEEWICH SN TWAET
OFMEL DS, Al constructive knowl-
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edge MdH o7k Fued 5. Lo LEIFTIE,

LM OMIUZ S 7 O FARE R KIT T
Lh oy ) v ¥y FIZATI r O
REABINTWThED, Fhd 450 -T

Wit L HERTE A RIZEL, LT A

BoAREN e EH LA TELMMS K
LA

KiZwid, REEGYOMERZYTOICL
2LDTHHIENHLENS, 412 con-
structive knowledge 2t -7-k k34, L
2L [MEtEfER] 7 A Uatb A -8
LT UL, 7eFa7lne 7
OOEMDIXA2EHECDT, 45K E%
Hlo T e 8RR et & id 2
R,

W2 mid, PEIOTEFHZ M S0 T o iR
{E8T % 5 AL R D B s A5 ik (Child
Protection and Obscenity Enforcement Act of
1988) (ZHA->THRENTEY, £k L.oKk
DR AR TWT, I2REmizEeEn
KPR IFTH IS, 5D red flag 252
WENDLREE Bl 5, MBMMAMNDIEY
e i) 1% #  (legitimate producer of sexually
explicit materials) Toholzh bid, TDH I~
WERLRTEROE ABRSLXEEH T
L TwvDe L L &ROKND 212 AD ¥ (%
flikdlw Bl T B3 HETELE N
[CCBill] L7z & 512, PEMaMk: #

54 4 bA [illegalnet] FEHL TWwThH,

[EDEMAVKERS [ KT eSS 5] ik
Tharird A [Ladiudtesdn] 11
e BUIRTF—ER - Fosx o n
W] DTHB

7O SRR T TELVRIE
LT, §512cniinng, [ 8§ 5 M
Fl) & fiE J)—the right and ability to control the
infringing activity -~ | %47 L [f3 G0 iE
BRI 2RFHRIRE T T D] S Ea Y
Twad, ZHEHeld: b U] (vicar-
ious liability) 254 U2 BiRT, 2R
HEHEIZIRS, ESTIRADYD AT LY

WATHHFERRIZA L TS0 A 1M
LOTIRELS, BETh R 508 &k
EAALTOA2H2AMNM O THD Ghidlid
AR, T, HRAF 4 XS HHE
FRZ L AMEMZ] 7oy X ORHIBRTES
TENDAT [FFHTDLMEFIEGEN] BN
HRTIEEL, [F0L M%) (something
more) RELETHDL DMCA HE{ZEKkT S
15W) [ie, MDEMRE M7 L7y O k%]
CRBLAZ 2RI RNE LD &) SR
FMREMNEH LGN WIS THD

B 213 [Napster] (2T ILBMIX I,
R iz, BHHEL KT BIZHE
Holtl bSO IHTAEL L] OREIEAMET
B LML TwvA gid. 49 Napster
ElRBIZRAT LA LEN A LTzl B
W B, Napster TR NOBIZZFL AT L
DAL TV dd, PAFLENRNTAZE
AR EIRARAT L S LTy L
PLAMFO A3 ZRBLTELY, VA7
LT LB LTS E, BRI AT
DHiR & e Al g Tl ey

ISR % 2 TAMMICR 2 ) —= v 7
FTAREE Bkt AT ED, W TS R
XA 2TLY 2—F52 L3 ER
EThs, BT WHRAELTS, Y
FRUTELERMS v n T2 LEEKY
PFRETELRVOMENS, A2 L3I AT
Tdhd. nidANEEENFEENERNNT DD,
FNHHMLFIVEN R TE LM ETIEL
fibhdT &Ly EfL TS, LALEhE
DMCA o¥lid sz iz {4 2-—-DMCA
126 I T on Bl e % Bl Ll S /e
"PoTHDH

Ehiic

ARG S TR L 222 D0, RIE D red
flag DOWWPHITHiD T, WS [HREEIET &2

T LEMETEN] OB L, BRI T
WL IEDHMTE LS.
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Viacom Int’l Inc. v. YouTube, Inc.

~[“red flag” test |A%)] & i & % < MRS N7 4 B IS RUR REARIEF~

FUSHIS

Viacom (W7 4 73 4) #iix TMTV (z
Ao+ F4— % 4—)] % [Paramount] &%
T T AR AT 4 7HEETHD . MR
Gaogle 3o 474 Z 3R # 4 + YouTube
2L, KRS RIR S s Rk L
Tlig (10048 F ) Bl &K - #EEN %2
HorrzoditbT, vty —
Ty VA W EIRLOTHAHILE .
<R > Viacom [nternational Tnc, v, You
Tube, Inc. and Google, Inc. 2010 US Dist
LEXIS 62829 (S.D.N.Y. June 23 2010),
<EBIFF> RIS AT a— T — 2 i
£ 41144
<HFHRBARER> 201076 112311
<BEOBE> ## YouTube +L & Google
HOBTHET T4 &5 13, DMCA
(Digital Millenniurm Copyright Act) Lot —
Foa—AQ R ERLTH ) — - Yy v A
PRV T A, S DN Viacom %
(LVFDERT (o] B 9) 1%, AW H1ife
B R LTl D A, RSB S
W 7 ide e M % 50 %A% [red flagl
Al bad T, RENNE R TR SR BN
A7 LAt b pT T B CHER N 3 B R R
M T T v e LT, e — -
Vay VAV PORMNTET 0z, BB Al
DMCA b/ —F 1 A% g BTl Lz EHE
VH0 TG, IRATERRE (BCRRTE.
-1 CGEROTEE - o) R (e —

-zl

TN

KGN T w7 Y il L Tv i
CERBHS BT —s0Tt R EST LA
(S, BAEALF - TVARO [ B0y 7 1k
(a gencral awarcncss) S A HNET O F
A e T 7 o T 3R L TR
st dd.

<R RTE - RIREII > 0 e Mk
i, Fosd Figkdhar Ty el
HIBR LR CTH RGBT TEDL, ADH

Ve s Yy AT MG RS, gLl

VRN S,

< FAREES - HE - 2>

<17 US.C. §512 (il DMCA D+tE—7/—
SGICHE) kL, SLILIF Ok

» Perfect 10, Inc. v. CCBill LLC, 488 F.3d
1102 (9th Cir. 2007) (3RS 143M38%% 4 5
562-63F12010915 4 J] ]

« UMG Recordings, Inc. v. Veoh Networks,
Ine., 665 FSupp.2d 1089 (C.ID.Cal. 2009).

- Corbis Corp. v. Amazon.com, Inc, 351
FSupp2d 1090 (W.D. Wash. 2004) [M&55
14438% 5 4722-230420104E 5 H].

- Tiffany (NJ) Inc. v. eBay Inc.. 600 I'.3d 93
(2d Cir. 2010).

+ MGM Studios Inc. v. Grokster, Ltd., 545 11.S.
913, 125 S.Ct. 2764 (2005) [MOIE5586 & 871
33% 7 & 8 ¥1008-07. 1156-57T12005°2 7 & 8
H1.

<IEEAR>  LEGIATEIE L Tun b o g0

GHRBEALTHDLI EO&EHIMIZ, FF

DROEDRREL LT A0 2 iERT 5 NE

BT ONA FI2EE, DMCA Oftd &
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BB T A2 2k 4. [CCRBiL] HiT &
412, DMCA &, k%35l
H’rﬁr»FfJ%ﬂlﬂ_uL‘Sa‘wa? OTHY, FOk
Flmiadia 7o/ f SNzl T 5 2 & & &1
WMHAEE LT % B L > T kL
WS EMOPEREBAEA P SNLINOEL
BarnmAtl B TH L I EIIRAIUL W
LTENHIHNSS ez bonkhod, 7o
T A—AENT L0, FIEERT
AR L BRI ATk 2 i 2 D v i
T, TOsSAYIERLETE R OTHL T
O YATERAEML 2D, ReEm % T
Pl BRI D S b R =7 N — XD R(F
DL THE A s vk, DNCA Wiz gl L
T (§512mw 35 F U5 LR iR)
[CCBilt) (&, 7und ¥A5Hme NX
THEHAE 2o T 5 I B 2Ty v b )
AL T d FREETT [UMG Recordings |
L, W kERD l«‘iilmh_. R S R g A
ot cE vl a H1E [red
flags | l ZhizbwvE moTudh. Kk
W G AT L2 HL?~(§PMft_<T$
Fo mmammu TTORNEMEAT 1 >
ZI R O A md“Lﬂﬂ R Rl (e
AL TSIl TELv, FOL940 ML itu
A ATIE RS ﬂ"']/e DEAT 4 /7 s
R D A E A T A I L o 7
5T, Tred flag, ORI LZE4 |9 5

HTHL. "Corbis) (ZFoT L BRI
HHTHD HM A RLEY Amazon $EA3TL

Tz Z R ip-cid e b s, RS K
[(Eny FIER it R B A IO R (S Ve ¥ S it
TdHD DMCA O T s o
[Tiffuny (NS (2o T3 24, 8 LERHL
(R o o M Ol e R (A 5N
cBay #EZAE SV Bzl b e e 2 Eak
PUITTERA S THD B BHHAIE L )
A RAVEH S A VAR A R B eBay 1123
HD E/2@RMAMNE R Fiudssavnt
LTwah

mEFO LY amici LI, T#) A3

i$ 5 | Grokster] b AfEICIZHTIEE S A
Vi, BT AL RIHD LD BRI e S S B0 A
DAL T P2P T 7 by T ENA
L. ®#ee Napster O T Y| 2T &
LTAftE Shvi-nThs LHLFOEI R
Z o BFIAL, APFO L T OS] FANEF
RHISEWHRAFRATF  » S22 T7 2k
A I3ET, MFIZEEE e G2 & T T
A ER RN A EF L E WAL &
AL T, Aok 2 F RO |-
O GREIZENMLEY ED, DMOA it —
TR LT D

PEIE T 2 A5 DR &GRS 2 AT L At
LSRR IR RN L FR AR 2 T T
Zoh TESI2ZCR GO RMIZMLTD,
TR A TR TEA R RIS
LFRFEOR R - TuhthE e s v
170 Dl R i <l o I el A = PN (R M SN [
AL LINT BRI e THD

ftald, o0 L ELOBEOLSEY
Pgb T CEMA ) A P32/ —F ¢ AL
{3 THLERDDLDNMCAO B
TRS12cranvii ) AT, ) A b Loxpd sy
DR LWL Tl A0 E LRIz LT
WA LA L ZAulhl CBUE (85120 s i)
(&, TEE TSSO FE b (28T &
DNl R A2 S L 9 R T
L DT, ADTERIT Iz e b o 721

EbHHII

AN T I L CR7Z2 L 912 red flag
YFEIH L B T, BT PR R B % 5

Wog Z {00 B R AR 3t s

il By

1 Russ  VerSteeg,  Vieeen v YouTubhe:
Preliminary Observations, @ N.C. L & Tucin 43
17-18 120071,

2 See, eg, Id:o Adam Shinzkes, Intelleciual
Property Comment, The Destruction of an
Empire: Will Viacom End YouTube's Regind. 26
Tovkey L Ry, 287 (2010). [iEL)
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Hendrickson v. eBay Inc.

~F—=ryav - Hg PO T = RN
W T RBT T b

[F LI

Bl xge X Title 1 of DMCA (Digital Millen-
niumn Copyright Act), 1l safe harbor provi-
sions (ZIW LT, 4"]’ﬁ'11"32ii'f7=1:1 AR RN L (N
DL &R - T I 5 A7 701
R L &9

<IfE4 > Hendrickson v. eBay Inc., et al.
165 I Supp.2d 1082 (C. 12, Cal. 2001).

CEPEIFR > AR SRR A ) 7 4 =T
DUESIIR

<HGRASRER > 2000140911411
<HHEOBRES> PN oBay LY [4] &x
3) OMHE L4y I—Fy P OF =7 3
oo FIIBVTHEE. AR 1T

user 1D Esereen name & B2 AL, iR HAR
WEch—2 L aryiire, WEIROF—7
a kil T AL FO N IY
R I e RPN R 11| R I R e (k)
AL Do TR T B BIEZ R > T/ A
ANt Tah D AP K Robert Hendrickson
G (BLF Tl &29) 13, HESEON S 29012,
2 [Manson) Ewvd Kxa Ay s)—-
T AN AORMETHD ERL, AR
M\Vanson] @ $fili%z L7 DVD F e
LTwo & Bl .”WLLEAL*Wt

Ald, A [l LA L, ZAUZM
A2 VR U DN E r B S Lak

0L T, ik x, m TR IR
W GREOTECE  h RE R E (=
I—zH

T~

AT, ADBHZMAE L T 2 AR 7 % 4l
+ 7 [Verified Rights Owner (VeRO) 707
54| ~OBNEERLL LaLad, M7
O¥ 7 A~OENMEGL, DMCA O+—7
N NG WET L —TF AT F T
47V¢/Tmmm/—szL¢mT«%h
Rib e A lez ot nid, 20007
AN b LT I E S EMINCI g2
BN, 23 Ao = Y
AV bEWLT

<ERGA>S Nin AL TRIED, /-
T4 AR S A BRI U T
b, AR MEHIER L THERR L Tl
DMCA Lokt 7 o84 Fipix
Vi gL (4% HRER LT 7o A0
P e, AlxbkiGE e [AFA 2 HiFl & e )
FATL Tz e ST, Riikl-shs
ANE TRV

<R - REE - ¥1J-T\$1E>
ROy, AR JHI
L AR
[45o4
TELW

Koy Y

o ATT, N
EET RN

(1t By HEds A |
X Aokdininatik - T
T X »:; U AD RS S HG 0 &
Z M fl & ni:)J | 247 LTu /e & il

Ao t= 1) — -
DN E WD
<X LREREERR - W FEE>
S17 USC 8512 OFl DMCA Ot—7/—

PRLRVE3 () BBV AV N Ikt B [5

G AL )

<> DMCA &— Fon—3FENUI BT D
7T s F it Rk, KL Eo IR
wMixng ol LTTE NS FE, R

Qe A LT vy (actual knowledge @
I T AT st R IR A P L PR
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WA HL S v Lapparentsconstructive
knowledge 0)’}\.1“37) Wi rLd flag test &IT
Ehz) B, AsREhssvy., ollEL
T, ki '7D/\'r LG 2 AT D e f

g 4T LIz, zoﬂ,_,‘;.f_[m W%

hi 5 lHMdIJfLﬂ.r*«?','wa VT Tasng
A TN T EYE S N AN -.OH_ /—7—’1'1
U R a1 A Bl (e PO i O S AR

T4 5T E 2 B L 227 Orad} notice and
takedown} %, 7004 I3 AELE SR
Ly,

(1) BEREOFRTHECO>VT ! 2o
J—=F AR -TYF - 74750 {I20nT,
ik, TMWATEMTH Lo R, HRE (]
LTV o, ma i {iitsno
AL RGTWT, S —F 1 AR LT
Ve, IR Trid, BEEL TS IR 4
aied (RS Bl DVD o @ {fivsd f.-c..lm S
HoHh] G L Ty, RN T
LTLuwEnArsdERIZA LT, nid,
FRA T OMENTEARVEREBELTYVS . nid,
P21 [TManson] @il HRE DVD A¢
GEHIL20H % | (pirated copics of “Manson”
EfnZTBH,
SBIT

L U

DVD were being sold)
[[Manson®] =T DVD Emiph: 4
H D]

copies)

(all DVD copies were unauthorized
(ASFE BTG X L sl D &k
rru TR T (D6, AR AL

i ehwcaidovwonTta sl Fius

Jﬂui: B AT B, TG, A b R
LC [Manson| @ DVD % k)] HEEE L
- R & 450 L, II’J/‘fV"i)
Nttt TP B E TENL T %

WM 7 B2 RO oD nT
DMCA W, f 0w & LRI ik (actual
knowledge) L Tuizd, &5 uidd s
W 2l dE R b i % Bl -> T Ao (constructive
knowledge) 2OPEIZIMANT, 2 —7 4 A%
% L’L’lrut_a 7oL Tl AN S S AT
e unEaENLilL Tves (§512cn3mi&
i) Z‘L AN VT B A S N A N R

2= 4 AE R REIITAE 2 LTyl
P TMREMIL, niZ X ABHED HNAE
actual knowledge & %4 v {E constructive
knowledge DRBEIIB T EB LAV, FL
T S AMIPHE L Tz R Codd L, 4
@ actual knowledge & 2 W Iid constructive
knowledge & G T LG A 90 TH D, &
R PRIV Ea o e

(1) BREEHE [TEIIENEEL] OF
BICOWT L FREA NS TEREENT a0,
AT Dl 2 WS35 2 E 2T T,
AR VA3 2% MR &g 5] (R S
ey, FOLITHRL A mu;t DMCA @]
ML, 25 ChiC/@Ei» 1 CornThH
B FLELE S —T A Zf) FoReRAd: T
YRR T 5 &9 DMCA WERLTwD
itz iilx{il‘rm',%’%u@wf (T AN N AT D
b B S A RNT 5 LA RODTHDH, D
£ 312 DMCA 1S OYRT B 104 L7z7z6

2RSS Y L2 8, ke
(D-'HI M b

ill VeRO 70 %5 A% LT Ak
L Cw Aol BElaitird, THwz
R e 1 o (R L[ Rl R R B S B
AR | TR s WAL P IR N IS EAL - N LIRSS
LT AN L ) it TH & 255 &
Il i, ik ao BTl ey

Wi, mAYl@d 3w TREEGT] &1,
ANy 7 H A4 b EORETTHORE AT <,
[Napnson] QMRS DCITE NN THL E R I'i
DAEHTEN, HAEA774TELD
APTH LG, FOL bl E S Jlll'@;_

LHER EGENZ ADA LT w2 Lt e
Thih WironF—r i a LWL H A%, K
W& ORI LT nTh D

b
MORE AR ) B LA L Coezin b, Al LAk
Mt i g 2 76 W4 2 (U B A 5, s %
e A AR ST RO TH S,
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Solers, Inc. v. John Doe

~FE4T AR R & R B LA ~

U

AN 4 L 7: [Brodiel M ichi &, 44
R D [P R T I A X (T E o Er T a2

<HBEZ>  Solers. Inc. v. John Doc, 977 A2d
941 (D.C. 2009) .

B> T30y TR BT (i
|84 B i)

<HRB/AFH> 20094:8 )I131H
<HGEOBE> Softiware & Information
Industiry Association (SIIA) {3, ¥ 7+ X
T HRIKT, dEE IO ko ¥ -
Wi ARk = 48 LT Do [REF I 2 #A
T2 Solers, Inc. (RAF Tr] &i9) 2
V7 N7 MRERETH DA, SIA DL
TlE v, B4 4O John Doe (LL 1 [ 4]
F 7203 [Doel & o95) #%, SIIA Oy =7+
4 b2MLET, mll&buka— il =%

Lk, ZNwlils SIIA b allsfl,

ko —Wio@EsSoihidh s n
FHEOMPEFDOL ) WA TR L
#idd SITA (XJifF24% 1, La L nid il
A AU Doe & J8FZ, BT STIA (&
LT Doe OFELGFITHRINAE K B4 —
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§ 512. Limitations on liability relating to material online

(a) TRANSITORY DIGITAL NETWORK COMMUNICATIONS. — A service provider shall not be
liable for monetary relief, or, except as provided in subsection (j), for injunctive or other
equitable relief, for infringement of copyright by reason of the provider's transmitting,
routing, or providing connections for, material through a system or network controlled or
operated by or for the service provider, or by reason of the intermediate and transient

storage of that material in the course of such transmitting, routing, or providing connections,

if —

(1) the transmission of the material was initiated by or at the direction of a person

other than the service provider;

(2) the transmission, routing, provision of connections, or storage is carried out
through an automatic technical process without selection of the material by the service

provider;

(3) the service provider does not select the recipients of the material except as an

automatic response to the request of another person;

(4) no copy of the material made by the service provider in the course of such
intermediate or transient storage is maintained on the system or network in a manner
ordinarily accessible to anyone other than anticipated recipients, and no such copy is
maintained on the system or network in a manner ordinarily accessible to such
anticipated recipients for a longer period than is reasonably necessary for the

transmission, routing, or provision of connections; and

(5) the material is transmitted through the system or network without

modification of its content.
(b) SYSTEM CACHING.—

(1) LIMITATION ON LIABILITY. — A service provider shall not be liable for monetary
relief, or, except as provided in subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the intermediate and temporary storage of
material on a system or network controlled or operated by or for the service provider in

a case in which —



(A) the material is made available online by a person other than the service

provider;

(B) the material is transmitted from the person described in subparagraph
(A) through the system or network to a person other than the person described in

subparagraph (A) at the direction of that other person; and

(C) the storage is carried out through an automatic technical process for the
purpose of making the material available to users of the system or network who,
after the material is transmitted as described in subparagraph (B), request access
to the material from the person described in subparagraph (A), if the conditions

set forth in paragraph (2) are met.
(2) CONDITIONS. — The conditions referred to in paragraph (1) are that —

(A) the material described in paragraph (1) is transmitted to the subsequent
users described in paragraph (1)(C) without modification to its content from the
manner in which the material was transmitted from the person described in

paragraph (1)(A);

(B) the service provider described in paragraph (1) complies with rules
concerning the refreshing, reloading, or other updating of the material when
specified by the person making the material available online in accordance with a
generally accepted industry standard data communications protocol for the
system or network through which that person makes the material available,
except that this subparagraph applies only if those rules are not used by the
person described in paragraph (1)(A) to prevent or unreasonably impair the

intermediate storage to which this subsection applies;

(C) the service provider does not interfere with the ability of technology
associated with the material to return to the person described in paragraph (1)(A)
the information that would have been available to that person if the material had
been obtained by the subsequent users described in paragraph (1)(C) directly from
that person, except that this subparagraph applies only if that technology -

(i) does not significantly interfere with the performance of the
provider's system or network or with the intermediate storage of the

material;



(i) is consistent with generally accepted industry standard

communications protocols; and

(iii) does not extract information from the provider's system or network
other than the information that would have been available to the person
described in paragraph (1)(A) if the subsequent users had gained access to

the material directly from that person;

(D) if the person described in paragraph (1)(A) has in effect a condition that a
person must meet prior to having access to the material, such as a condition based
on payment of a fee or provision of a password or other information, the service
provider permits access to the stored material in significant part only to users of
its system or network that have met those conditions and only in accordance with

those conditions; and

(E) if the person described in paragraph (1)(A) makes that material available
online without the authorization of the copyright owner of the material, the
service provider responds expeditiously to remove, or disable access to, the
material that is claimed to be infringing upon notification of claimed infringement

as described in subsection (c)(3), except that this subparagraph applies only if —

(i) the material has previously been removed from the originating site
or access to it has been disabled, or a court has ordered that the material be
removed from the originating site or that access to the material on the

originating site be disabled; and

(i) the party giving the notification includes in the notification a
statement confirming that the material has been removed from the
originating site or access to it has been disabled or that a court has ordered
that the material be removed from the originating site or that access to the

material on the originating site be disabled.
(c) INFORMATION RESIDING ON SYSTEMS OR NETWORKS AT DIRECTION OF USERS.—

(1) IN GENERAL. — A service provider shall not be liable for monetary relief, or,
except as provided in subsection (j), for injunctive or other equitable relief, for

infringement of copyright by reason of the storage at the direction of a user of material



that resides on a system or network controlled or operated by or for the service provider,

if the service provider -

(A)() does not have actual knowledge that the material or an activity using

the material on the system or network is infringing;

(ii) in the absence of such actual knowledge, is not aware of facts or

circumstances from which infringing activity is apparent; or

(iii) upon obtaining such knowledge or awareness, acts expeditiously to

remove, or disable access to, the material;

(B) does not receive a financial benefit directly attributable to the infringing
activity, in a case in which the service provider has the right and ability to control

such activity; and

(C) upon notification of claimed infringement as described in paragraph (3),
responds expeditiously to remove, or disable access to, the material that is

claimed to be infringing or to be the subject of infringing activity.

(2) DESIGNATED AGENT. — The limitations on liability established in this
subsection apply to a service provider only if the service provider has designated an
agent to receive notifications of claimed infringement described in paragraph (3), by
making available through its service, including on its website in a location accessible to
the public, and by providing to the Copyright Office, substantially the following

information:

(A) the name, address, phone number, and electronic mail address of the

agent.

(B) other contact information which the Register of Copyrights may deem

appropriate.

The Register of Copyrights shall maintain a current directory of agents available to the

public for inspection, including through the Internet, in both electronic and hard copy

formats, and may require payment of a fee by service providers to cover the costs of

maintaining the directory.



(3) ELEMENTS OF NOTIFICATION. —

(A) To be effective under this subsection, a notification of claimed
infringement must be a written communication provided to the designated agent

of a service provider that includes substantially the following:

(i) A physical or electronic signature of a person authorized to act on

behalf of the owner of an exclusive right that is allegedly infringed.

(i1) Identification of the copyrighted work claimed to have been
infringed, or, if multiple copyrighted works at a single online site are covered

by a single notification, a representative list of such works at that site.

(iii) Identification of the material that is claimed to be infringing or to
be the subject of infringing activity and that is to be removed or access to
which is to be disabled, and information reasonably sufficient to permit the

service provider to locate the material.

(iv) Information reasonably sufficient to permit the service provider to
contact the complaining party, such as an address, telephone number, and, if
available, an electronic mail address at which the complaining party may be

contacted.

(v) A statement that the complaining party has a good faith belief that
use of the material in the manner complained of is not authorized by the

copyright owner, its agent, or the law.

(vi) A statement that the information in the notification is accurate,
and under penalty of perjury, that the complaining party is authorized to act

on behalf of the owner of an exclusive right that is allegedly infringed.

(B)(@) Subject to clause (ii), a notification from a copyright owner or from a
person authorized to act on behalf of the copyright owner that fails to comply
substantially with the provisions of subparagraph (A) shall not be considered
under paragraph (1)(A) in determining whether a service provider has actual
knowledge or is aware of facts or circumstances from which infringing activity is

apparent.



(i) In a case in which the notification that is provided to the service
provider's designated agent fails to comply substantially with all the
provisions of subparagraph (A) but substantially complies with clauses (ii),
(iii), and (iv) of subparagraph (A), clause (i) of this subparagraph applies
only if the service provider promptly attempts to contact the person making
the notification or takes other reasonable steps to assist in the receipt of
notification that substantially complies with all the provisions of

subparagraph (A).

(d) INFORMATION LOCATION TOOLS. — A service provider shall not be liable for
monetary relief, or, except as provided in subsection (j), for injunctive or other equitable
relief, for infringement of copyright by reason of the provider referring or linking users to an
online location containing infringing material or infringing activity, by using information
location tools, including a directory, index, reference, pointer, or hypertext link, if the service

provider —
(1)(A) does not have actual knowledge that the material or activity is infringing;

(B) in the absence of such actual knowledge, is not aware of facts or

circumstances from which infringing activity is apparent; or

(C) upon obtaining such knowledge or awareness, acts expeditiously to

remove, or disable access to, the material;

(2) does not receive a financial benefit directly attributable to the infringing
activity, in a case in which the service provider has the right and ability to control such

activity; and

(3) upon notification of claimed infringement as described in subsection (c)(3),
responds expeditiously to remove, or disable access to, the material that is claimed to
be infringing or to be the subject of infringing activity, except that, for purposes of this
paragraph, the information described in subsection (c)(3)(A)(iii) shall be identification
of the reference or link, to material or activity claimed to be infringing, that is to be
removed or access to which is to be disabled, and information reasonably sufficient to

permit the service provider to locate that reference or link.

(e) LIMITATION ON LIABILITY OF NONPROFIT EDUCATIONAL INSTITUTIONS. — (1) When a

public or other nonprofit institution of higher education is a service provider, and when a



faculty member or graduate student who is an employee of such institution is performing a
teaching or research function, for the purposes of subsections (a) and (b) such faculty
member or graduate student shall be considered to be a person other than the institution,
and for the purposes of subsections (c) and (d) such faculty member's or graduate student's
knowledge or awareness of his or her infringing activities shall not be attributed to the

institution, if —

(A) such faculty member's or graduate student's infringing activities do not
involve the provision of online access to instructional materials that are or were
required or recommended, within the preceding 3-year period, for a course taught

at the institution by such faculty member or graduate student;

(B) the institution has not, within the preceding 3-year period, received more
than 2 notifications described in subsection (c)(3) of claimed infringement by such
faculty member or graduate student, and such notifications of claimed

infringement were not actionable under subsection (f); and

(C) the institution provides to all users of its system or network
informational materials that accurately describe, and promote compliance with,

the laws of the United States relating to copyright.

(2) For the purposes of this subsection, the limitations on injunctive relief

contained in subsections (j)(2) and ()(3), but not those in (j)(1), shall apply.

(f) MISREPRESENTATIONS. - Any person who knowingly materially misrepresents under

this section —

(1) that material or activity is infringing, or

(2) that material or activity was removed or disabled by mistake or

misidentification,

shall be liable for any damages, including costs and attorneys' fees, incurred by the alleged
infringer, by any copyright owner or copyright owner's authorized licensee, or by a service
provider, who is injured by such misrepresentation, as the result of the service provider
relying upon such misrepresentation in removing or disabling access to the material or
activity claimed to be infringing, or in replacing the removed material or ceasing to disable

access to it.



(2) REPLACEMENT OF REMOVED OR DISABLED MATERIAL AND LIMITATION ON OTHER
LIABILITY.—

(1) NO LIABILITY FOR TAKING DOWN GENERALLY. — Subject to paragraph (2), a
service provider shall not be liable to any person for any claim based on the service
provider's good faith disabling of access to, or removal of, material or activity claimed
to be infringing or based on facts or circumstances from which infringing activity is
apparent, regardless of whether the material or activity is ultimately determined to be

infringing.

(2) EXCEPTION. — Paragraph (1) shall not apply with respect to material residing
at the direction of a subscriber of the service provider on a system or network
controlled or operated by or for the service provider that is removed, or to which access
is disabled by the service provider, pursuant to a notice provided under subsection

()(1)(C), unless the service provider —

(A) takes reasonable steps promptly to notify the subscriber that it has

removed or disabled access to the material;

(B) upon receipt of a counter notification described in paragraph (3),
promptly provides the person who provided the notification under subsection
(©)(1)(C) with a copy of the counter notification, and informs that person that it
will replace the removed material or cease disabling access to it in 10 business

days; and

(C) replaces the removed material and ceases disabling access to it not less
than 10, nor more than 14, business days following receipt of the counter notice,
unless its designated agent first receives notice from the person who submitted
the notification under subsection (c)(1)(C) that such person has filed an action
seeking a court order to restrain the subscriber from engaging in infringing

activity relating to the material on the service provider's system or network.

(3) CONTENTS OF COUNTER NOTIFICATION. — To be effective under this subsection,
a counter notification must be a written communication provided to the service

provider's designated agent that includes substantially the following:

(A) A physical or electronic signature of the subscriber.



(B) Identification of the material that has been removed or to which access
has been disabled and the location at which the material appeared before it was

removed or access to it was disabled.

(C) A statement under penalty of perjury that the subscriber has a good faith
belief that the material was removed or disabled as a result of mistake or

misidentification of the material to be removed or disabled.

(D) The subscriber's name, address, and telephone number, and a statement
that the subscriber consents to the jurisdiction of Federal District Court for the
judicial district in which the address is located, or if the subscriber's address is
outside of the United States, for any judicial district in which the service provider
may be found, and that the subscriber will accept service of process from the
person who provided notification under subsection (c)(1)(C) or an agent of such

person.

(4) LIMITATION ON OTHER LIABILITY. — A service provider's compliance with
paragraph (2) shall not subject the service provider to liability for copyright
infringement with respect to the material identified in the notice provided under
subsection (c)(1)(C).

(h) SUBPOENA TO IDENTIFY INFRINGER.—

(1) REQUEST. — A copyright owner or a person authorized to act on the owner's
behalf may request the clerk of any United States district court to issue a subpoena to a
service provider for identification of an alleged infringer in accordance with this

subsection.
(2) CONTENTS OF REQUEST — The request may be made by filing with the clerk —
(A) a copy of a notification described in subsection (c)(3)(A);
(B) a proposed subpoena; and

(C) a sworn declaration to the effect that the purpose for which the subpoena
is sought is to obtain the identity of an alleged infringer and that such

information will only be used for the purpose of protecting rights under this title.



(3) CONTENTS OF SUBPOENA. — The subpoena shall authorize and order the
service provider receiving the notification and the subpoena to expeditiously disclose to
the copyright owner or person authorized by the copyright owner information sufficient
to identify the alleged infringer of the material described in the notification to the

extent such information is available to the service provider.

(4) BASIS FOR GRANTING SUBPOENA. — If the notification filed satisfies the
provisions of subsection (c)(3)(A), the proposed subpoena is in proper form, and the
accompanying declaration is properly executed, the clerk shall expeditiously issue and
sign the proposed subpoena and return it to the requester for delivery to the service

provider.

(5) ACTIONS OF SERVICE PROVIDER RECEIVING SUBPOENA. — Upon receipt of the
issued subpoena, either accompanying or subsequent to the receipt of a notification
described in subsection (c)(3)(A), the service provider shall expeditiously disclose to the
copyright owner or person authorized by the copyright owner the information required
by the subpoena, notwithstanding any other provision of law and regardless of whether

the service provider responds to the notification.

(6) RULES APPLICABLE TO SUBPOENA. — Unless otherwise provided by this section
or by applicable rules of the court, the procedure for issuance and delivery of the
subpoena, and the remedies for noncompliance with the subpoena, shall be governed to
the greatest extent practicable by those provisions of the Federal Rules of Civil
Procedure governing the issuance, service, and enforcement of a subpoena duces

tecum.

(i) CONDITIONS FOR ELIGIBILITY.—

(1) ACCOMMODATION OF TECHNOLOGY. — The limitations on liability established

by this section shall apply to a service provider only if the service provider —

(A) has adopted and reasonably implemented, and informs subscribers and
account holders of the service provider's system or network of, a policy that
provides for the termination in appropriate circumstances of subscribers and
account holders of the service provider's system or network who are repeat

infringers; and

(B) accommodates and does not interfere with standard technical measures.
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(2) DEFINITION. — As used in this subsection, the term “standard technical
measures” means technical measures that are used by copyright owners to identify or

protect copyrighted works and —

(A) have been developed pursuant to a broad consensus of copyright owners
and service providers in an open, fair, voluntary, multi-industry standards

process;

(B) are available to any person on reasonable and nondiscriminatory terms;

and

(C) do not impose substantial costs on service providers or substantial

burdens on their systems or networks.

(§) INJUNCTIONS. — The following rules shall apply in the case of any application for an
injunction under section 502 against a service provider that is not subject to monetary

remedies under this section:

(1) SCOPE OF RELIEF. — (A) With respect to conduct other than that which
qualifies for the limitation on remedies set forth in subsection (a), the court may grant
injunctive relief with respect to a service provider only in one or more of the following

forms:

(i) An order restraining the service provider from providing access to
infringing material or activity residing at a particular online site on the

provider's system or network.

(ii) An order restraining the service provider from providing access to a
subscriber or account holder of the service provider's system or network who
is engaging in infringing activity and is identified in the order, by
terminating the accounts of the subscriber or account holder that are

specified in the order.

(iii) Such other injunctive relief as the court may consider necessary to
prevent or restrain infringement of copyrighted material specified in the
order of the court at a particular online location, if such relief is the least
burdensome to the service provider among the forms of relief comparably

effective for that purpose.
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(B) If the service provider qualifies for the limitation on remedies described
in subsection (a), the court may only grant injunctive relief in one or both of the

following forms:

(i) An order restraining the service provider from providing access to a
subscriber or account holder of the service provider's system or network who
is using the provider's service to engage in infringing activity and is
identified in the order, by terminating the accounts of the subscriber or

account holder that are specified in the order.

(ii) An order restraining the service provider from providing access, by
taking reasonable steps specified in the order to block access, to a specific,

identified, online location outside the United States.

(2) CONSIDERATIONS. — The court, in considering the relevant criteria for

injunctive relief under applicable law, shall consider —

(A) whether such an injunction, either alone or in combination with other
such injunctions issued against the same service provider under this subsection,
would significantly burden either the provider or the operation of the provider's

system or network;

(B) the magnitude of the harm likely to be suffered by the copyright owner in
the digital network environment if steps are not taken to prevent or restrain the

infringement;

(C) whether implementation of such an injunction would be technically
feasible and effective, and would not interfere with access to noninfringing

material at other online locations; and

(D) whether other less burdensome and comparably effective means of

preventing or restraining access to the infringing material are available.

(3) NOTICE AND EX PARTE ORDERS. — Injunctive relief under this subsection shall
be available only after notice to the service provider and an opportunity for the service
provider to appear are provided, except for orders ensuring the preservation of
evidence or other orders having no material adverse effect on the operation of the

service provider's communications network.
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(k) DEFINITIONS.—

(1) SERVICE PROVIDER. — (A) As used in subsection (a), the term “service provider”
means an entity offering the transmission, routing, or providing of connections for
digital online communications, between or among points specified by a user, of
material of the user's choosing, without modification to the content of the material as

sent or received.

(B) As used in this section, other than subsection (a), the term “service
provider” means a provider of online services or network access, or the operator of

facilities therefor, and includes an entity described in subparagraph (A).

(2) MONETARY RELIEF. — As used in this section, the term “monetary relief”

means damages, costs, attorneys' fees, and any other form of monetary payment.

(1) OTHER DEFENSES NOT AFFECTED. — The failure of a service provider's conduct to
qualify for limitation of liability under this section shall not bear adversely upon the
consideration of a defense by the service provider that the service provider's conduct is not

infringing under this title or any other defense.

(m) PROTECTION OF PRIVACY. — Nothing in this section shall be construed to condition
the applicability of subsections (a) through (d) on —

(1) a service provider monitoring its service or affirmatively seeking facts
indicating infringing activity, except to the extent consistent with a standard technical

measure complying with the provisions of subsection (i); or

(2) a service provider gaining access to, removing, or disabling access to material

in cases in which such conduct is prohibited by law.

(n) CONSTRUCTION. — Subsections (a), (b), (c), and (d) describe separate and distinct
functions for purposes of applying this section. Whether a service provider qualifies for the
limitation on liability in any one of those subsections shall be based solely on the criteria in
that subsection, and shall not affect a determination of whether that service provider

qualifies for the limitations on liability under any other such subsection.
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