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Bi3L13% 8 [ In re Toyota Motor Corp.] HHENRL TS 34, FLTREFEOY 7 hU=
7 X0 M ATICRWTER, SV FENREEINDLIDOTHD,

Z LT, ARIZARYS I AT BAROHIE ATREME K 40 Z % 25 B Bl fis B O R ER) OV F D Al

32 EF LEEORMI. UTICbRZITOoND, ZREAER TAI OERT % O < 2 AR
% % 771 RIETI Discussion Paper Series 17-J-011, 13 B (f&75 FEEMFSTAT, 2017 4F 3
A) available at < https://www.rieti.go.jp/jp/publications/dp/17j011.pdf> (last visited on
Oct. 7, 2018), FawB ITLFAANETAHE (Rik 719 50) M OEHHEE O % 5K 2 HErd 2
L OWEMEBIER L T 5, FE 16 H,
B ST, ALORKTHD (REIAME) D22 (KRR D TERVWEEIL, &
FERH IR A AL - B L CTHEE N ZREO TR/ICWETRETHLEIN ), BIZEED
DAl PRAESETFHEH 2N LSS T JEERFET) MICLEE LWVIRRBICE S
D (ATE) (fairness) #FEEBLTHHIC6, [FEWME] FET L2 LhRDBND, 2k
FHEMBMIEIZR VTS, RIEOFHIE ) —RGEM ETE 6 F—I RSB RIRBR DL
AEETAH D B OISOV T, FlZIXTHEM [E8 P L BERAIE & 5] 61~62 H
(RFEEMTES, 520K, Ak 22 ) B,
34 In re Toyota Motor Corp., infra, note 42.
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Thollizbibbod, 20 Al ORGEYWMED 212 AT IZJRRNTE- 72 2 & B NGETE 7200
I 01, BEEEEDRE LR E L, SEEE & ORISR C—IRIICEHE BT 2 3 fh -
THUESE RS 28 NEEAY) 752 LIk . AIETO LK 97 (RAIE) <2,

L HOBRERE) 0. (BERNBREYE) 2578 L CH H720E8) B R 2 250 < 5 M8
WETDHZ L LKV ED,

B 2 IE, AR BT (EE) OFAIE W) LEREBT L5177
EHBED JERY) SVRBLEHRELAET L. Wb b V2D 3550 [V2X)| 368 [ &)
RIS DT, BTEREIC TR LIZAZ U R 7T o— 2y HENEREN 02 2B L0 &
BHAL LI-RIENAE T 5, T72b b, #2013 V2I 72584 H BhEis a3 id Edh L T4 i
LT TESOM BRI CE AW S G IR, o BENERENEO AL BFKTH -7
DHy, X AL LSO HBYEANCJRK 23 8 - 7= D 2D 0 45 1 A #E Ly & 95 RIEEZ T Tl
FERW, BT, b2 b BENEE A EBIRR N E > T 0n, XTA v 7 FHICE- T2
DOPOEIY 3T HEEL WD LI, FRZA 7 7S AT ZFRERH L T a2 b, £
D AL WNRKTH - 12D XITZE D AL LSO A > 7 FRINIEIK T - 7= D 2D RIEREA &
FHENL D,

2. 2. IEHAEOKA ZBEET SR

TATBRFE A R4 ) 1%, [GEMRHEHE T, ALl 27 L0 A0 BEE A REME &
OVHIWTRE O FTREMEIC R E T2 2 E N E LUy @RI L 4a5e L Cung, B TALF]
IHIFRIZ ] 1, TAI =27 a A X RO VR AFA#FIL, AL O A ORGE A §E
PEZEFEMRT D720, AN %E ik - (RETD5 2 EpWEEND | 21X, HEhEliRgER &
NDH A « K - HPEIC /a5 2 KT LG5 0B CHIER T 2356121, SO K 7R H
FEBG I\ B2 FEPAIC VT, AT O A ) 258k - (RTFT 5 2 LM S D O Tliden
D) TAT P —E AT a A F RO R AFAFIL, AL OHWkE S Pl ATRENE 2 it
D ENHIFEEND O T Ay BRI L ERRE L T,

2. 2. 1. REENHEE (malfunction doctrine)

BLEM BRI AN TR, BUE DTG IS A SV RESIS AT 2 TR Ba) OAFER,
il L Ria & OO (KRR OFES., FHlE U TRENGEEEZA D 87, Lol —
TEDBEAEDG T2 SN2 G A ITHENL . RME-CRIR R O EHEFEMLZ: LT, RILFERL

(circumstantial evidence) (2 L 2 R 725ERIC & o T, KRIE-CHR IR OFIED (HEFE
(inference) % FFL T\ 25, BEMETIEORIERETHL T A Y I TlE. ZOHEGEDL
PR % [RE/EENEFE ) (malfunction doctrine) <° [ K [a-Z 4L H & 23535 5 | (defect ipsa loquitur)

35 “yehicle-to-infrastructure communications” Dl&sE, See, e.g., Lindsey Barret, Note,
Herbie Fully Downloaded: Data-Driven Vehicles and the Automobile Exception, 106
GEo. L. dJ. 181, 186 (2017).

36 “yehicle-to-everything communications” D &Gk, See id.

37 BUEMEAITE 3 4%

I A—53



WBE TS THEBEEEORE] 2558 1%
Journal of Information and Communications Policy Vol.2 No.1

Ll R8s AARICS ZAUTIZ BB D EEAFAET D 39,

RUEBNEE 218 3 2 2 OB 2 K ENICRBLTIUE, TGHMRED S RMEBFEL, 2>
DZEDORMEPEE « FHIFIKN ThH o722 & AR ST 2 DI+ 5372721 ORBGEIL 2 7~
2L ThDH, BRI, ZOREOFEM @ FITRMEIZ LY 4E L 2B OFEBTH DL,
K Ba LIS ORI OIFIEE JEBR T DFEILA R SN D & HERAFTFE N D 10,

2. 2. 2. FRAME, UIHARREHERRD b5 BROH—RREENEHE OIERE A

& 2 AT MRROFAEZ HERT 5 | GELO B Z 58T 5 F-EA T A Y 1 TRAZIT 6
AL, ZAWDIE TR ARENE ) 2RO o BAEEIE L THESEITR 50T, LN TH
L TEL,

ZOHEMHF, ThaxaEE - BMERasESRMSE] (T n re Toyota Motor Corp.]) & W
X5 —E#HOFEMARE (MDL: multi-district litigation) ®H D, 2013 DAV 7 4 /L =7 I
OFFFHMFT (trialcourt) ([ZREHT L2 LD TH D 2, FFATIE, BEEHE [H AV ] M
FIZAIE L TEMICHEZE L CEEENAE L, & FRS, 32 XA —0 oEIx,
BIRENT 78V E T L —F BB RE X T RIS S e &SGR, T S IR P ST
N&Z2HJE-> CTEREZRH LIZICb b o T, Q7 7 Loz 6ETs Y 7 hv=T
OFERY (KFa) BIREZ2DOH, ITQDEEFICL D27 78N /7 L —X DA ME 2 3
JRIR 72 DDEIZOW TR RARAZRIRRE Th o 72, & 2 THEEIL, KRGS OMRIK % PEFR 9
HIZR DAL SN TN D EEZ B, FHELEEEIC X 5 FEREERE I
D5 RETIERSPEBFOHREZ T REE LD ME OFHFTIZ L DM 2RO T,
T 5 EFHPTIR, T2 & AMRER (BARER) OFRERRES AT E S, FHLRERIC

38 PRODUCTS LIABILITY RESTATEMENT §3, Reporters’ Note, cmt. a, supra note 13;
David G. Owen, The Graying of Products Liability Law: Paths Taken and Untaken in
the New Restatement, 61 TENN. L. REV. 1241, 1249 (1994).

39 R D EAER: - mEEHAPIC DU RE LSHEMET LA LAY 274
— DEGEWBALTFRIN VT, BRI RO ERNFENR 2 TH RV 5 & Sz F 4
~ [fElR7e308/FE) « SRS ISR D RMEFEOHERR~1 GROtEHPE 25 - 2 - 13) ) CHI
2229 5 136~41 H (HIFIFF 668 75 22~27 H) (2014 410 A), KO FHEE WA
RSO U a—xtit - BRHREICBT2RA M [BEvxAe— - Uy —F 1] 62
H (201647 /) %ZM, Butsee JHH [HHT P L BRG] & 28] mifeit (33) 6~9
H (R S 21T 2 BRI ZRLRED AR +53 @ 2 \ICHEM BN RBO bR WSS H D
L FEHE) .

40 PRODUCTS LIABILITY RESTATEMENT §3, supra note 13; #i#%& [Kia 5 oHEER ) [F L
136~41 H,

4 PR T T 5 [n re Toyota Motor Corp.] 7. EVEENEEIZ AT D545 O NLREEE
B A RIE L TS &5 i & L CiE, see Henry H. Perritt, Jr., Who Pays When
Drones Crash?, 2017 UCLAJ.L. & TECH. 1, 75 n.298 (“suggesting that a vendor's
failure to provide for recording of data relevant to a malfunction may relax the proof
standards to which a plaintiff is held.”<°“noting that Toyota's engine control module
software lacks an event-logging facility and therefore expert need not identify specific
software fault”(FEFA{IIN) & 7347).

42 In re Toyota Motor Corp. Unintended Acceleration Marketing, Sales Practices, and
Products Liability Litigation, 978 F.Supp.2d 1053 (C.D.Cal. 2013).
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X OHFEREBRPEITHED TH RV EIRE, HHPNIZOWREHB & LT, iMEB A G T
577 MU T B NREHICGER L) o7 (“absent the ability to trace software
failure”) FHEZ 2T CIEHE L 7= FUEBI 2Bk CE D Y 7 P T ABIRES X LT
AU, BEFESHBI L C, EDNEOIREL PN TN E S, TE B o st
L CIFEDLLIEL T3 2 & AR WERZED L DI H Y 7 4V =TI FEE
BRI HE L7=DTH 5 43,

Z OIS, Atk ENIE TN OEHIFTIC TRAS A DIAHATH DL, Lk
b, MFEREZPRTETE L, T7abb (1) OFEMIELIFHTH-oTH, TbEH A
— INC TONFR TIER DS T2 E2RT Y 7 b U7 2% EHEIR L0 » 2B A1,
A= NIRRT RTEN F o THERFHA N Tl o2 E . AR L TS,

AP DFHET X, BIAMEEZ RS ZEDBRETHY , TMICEREEmD L& L
FENTHWD ALICHOWT S, FRJFRKD AL DMK LRy - 72 B OIS &S
nE5EEZLND, Tk, Al 28568 L 72 B BhEiR % 2« ofEW D, () ALICERT 2

BIREBERIZLTO X S IZfHER LTV 5,

Georgia law simply does not require identification of a specific defect.
Moreover, in cases in which the malfunction is not preserved by physical
evidence or is not otherwise amenable to tracing, there is more tolerance for
consideration by the jury of circumstantial evidence.l]

If a jury concludes that Mrs. St. John [i#E###] did not press the accelerator,
this would eliminate the one competing cause, and thus a jury finding would
cure the absence of expert evidence eliminating other causes . ...[] Thus, the
Court rejects the contention that Plaintiff must conclusively negate the
possibility that pedal misapplication occurred in order to proceed to trial on
his design defect claim.]

Essentially, Toyota asks the Court to conclude that the only reasonable
inference that may be drawn from the volumes of evidence proffered by the
parties is that Mrs. St. John mistakenly applied the accelerator pedal instead
of the brake pedal. The Court cannot so conclude. As Plaintiff points out,
and as detailed by the Court more fully below, Mrs. St. John’s testimony,
together with other evidence, much of it expert evidence, support inferences
from which a reasonable jury could conclude that the Camry continued to
accelerate and failed to slow or stop despite her application of the brakes.

It i1s true that Plaintiff has failed to produce admissible evidence regarding a
specific defect that could have opened the Camry’s throttle from its idle

position, but he has raised enough evidence to allow for a reasonable jury to
infer its existence. This is particularly appropriate in light of the fact that
the Camry software does nothing to track its own failures. Ifit did, the lack
of any identification of a software failure would support Toyota’s position;
however, absent the ability to trace software failure, the lack of evidence of a
specific type of failure is merely inconclusive.

Id. at 1080, 1098, 1100-02 (underline added).
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RUWEBI 2 A U S 2on, T (i) AT &3 ERRAMERIC L 2 Fia A LS80
ISR TH HGAEITIE, BHFTIC L » THEEFEDR LTI BEN L H V155
DT, BEETHD,

L ZATT AU T, TEDR) LMEFREN D BEHESFHOFLEMR/FEE (Event Data
Recorders) 440D¥E{ AN ERNZHREI SN TR TV D 465, HEREIRHIC H EDR D% (i 2 2k
FTDINER, BV T AN =T R NI RZIT b 46, HARIZRWTS, HENEIRHE|C
I3 EDR 2 2 58h 3 2 B 03 E LA 8E OBORMF MG FHIRER STV D 47,

2. 3. THEwEEHO A (ZBEE T 5

AT BHHE T A T A U2 ITRO LD ITHER L T 5, TBHFEE L, Sl rTaEME 2 fe (R
B2 BT B EAMORHEICERS U CREEREFAICBVL T, AMSEETE Mo ALIC
LA (B | A7 L) 0%l (ALY AT L0EIE . 2y FU—2 608l | B3
E) OEMEICHEET D ENEF LYy @D L

2. 3. 1. TBERE T, HIEEREZRRTLIZD ... DO ATICKPER ... ITEET
5T k]

Z DR IE, BITE TR LR EE) - FEJRR O 2 5853 5 [ In re Toyota
Motor Corp.] <> [EDRJ #fiifbo#Z 2L w5, T70b b, ATIZ DU TILHlE )
BEMED R ANASRIRE & ST, IR BEME D KR & 5 &, S B REN RS 12T

AR < [RAEENEE) 2 IE 5, ZUIdH o0 bBE 12001 FFH O5K]) (TR
W 48, HAL 9000 BN THIEEDY GRS LT, FHMRITLEEAZ LT T I vy a v i
TLED LT AREBESELDTHD 19, £ LT [RAEENEH) & o8&, AliFET
FEAAT LAt R o PERR T O fEFf{b. o Bhia) 2 48 &1, 9% & [ In re Toyota Motor Corp. ]
FAEA R U 7 FGLERA L OB &\ o B b AR S5,

ZORERE T (D T, F% (ex post) DFLERMRIFICIEE D Z 7K. b LAlkE

(feasible) THIVIZF AT (exante) © AL IZ L DER)] SCWETHENTD T 24
v F | FHx AW EH L (deterrence) RZ HRO D L O ITHEERPBETHTHA H—

44 Fvent Data Recorder, NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., available at
<https://www.nhtsa.gov/research-data/event-data-recorder> (defining an EDR as “a
device installed in a motor vehicle to record technical vehicle and occupant information
for a brief period of time (seconds, not minutes) before, during and after a crash”)(last
visited on Sept. 17, 2018).

45 Aaron Ezroj, Product Liability after Unintended Acceleration’ How Automotive
Litigation Has Evolved, 26 LOY. CONSUMER L. REV. 470, 519 (2014) (“As of September 1,
2014, all automobiles sold in the United States must be equipped with EDRs in
accordance with 49 C.F.R. § 563.[1")(2014).

46 Jesse Krompier, Safety First: The Case for Mandatory Data Sharing as a Fedderal
Safety Standard for Self-Driving Cars, 2017 U. ILL. J.L.. TECH. & POL'Y 439, 452.

47 [HTASWA THERER IS T 2R EREICE T 2%t miEE (B2 ) available at
<http://www.mlit.go.jp/common/001226364.pdf> (last visited on Sept. 17, 2018).

48 2001 Space Odyssey (Metro-Goldwyn-Mayer 1968).

9 i3 To Ay MED AigE (9) 174 H,
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Al % v b U—7 L BIEY) ST
— A Lo KKz P

TR b HLHEEI I OEBEOHRF 2RI L WIEEICE EEATRELEMEEZ RTINS
= [RMa) ToHDHEMRINDICEL—LEHTHMBLTLED, Ml b, AU TLE
STEHME R 2 EE D OWEICEEIET 57200 0 (GEHE) KERE2 RNIEIT AT « SIS BT
WCHbEDICIEED LV G, A, T LT L OHEHIEL Wik T 5 Z VIO S
Wl N, SR L > THEE AR ERREZEHT 2 2 LICEDL NG, FiEOMEE -
HEJE LCIEHRIE LD OBREOTNEE LW ERZIONENLTH D,

LATIAIBRAA FI4 %] 13, Al ORI REME R InD 58 & LT AL 2 ALIC &
STEMRTHZ L Z2FEICTHESIH LZL IR LTS, 20 AL X 2EHEOGE
(2, AIEOHEM—EDR EHOtSEHE—2 0 TE 2T, TATIC X 20 1T F
WA (AT OEEHL - MIEBEREIX N0 2y R () OBIEIFEROGRAF L (FURIK 7
HIC TR L RAE IO D TH D00 5) HRITEEFH L T\ Eftde 2 E3HIBE L 9,

7R BFEEAGT MR F R OHFRIT, LEMEOHPANIZIED RN EEER A AR Z & ITK
Do ZOFEMRFRBICONT TAI FNERFAIZE] U TO LS ICHEHL WL 0T, 4
BORBOSEBIZRA D, TEOL S RGEIC, EORE, AHNhETek - RETLH2 L%
T2 Z E0NE S, B2, AENERE R O ADEA - FIK - MEEICfEEE RIELED
I CRNE AT 2356121E, B ORKZEIC R LI LB 2 fHIC BV T, AT DA
NEFEk - RET D2 ERHRINDO TRV &,

2. 3. 2 %21 vF| (kill switch)

(B HE X, AT REME 2R D720 L. L (AT AT LADEIE . 2y FT—7
SOYIW , EHERLY) OFEDNICEETDIZENEE LV LW ORI, ALSPe Ry b
DEBMERK E LTLIELIEEREN TS T3 24 v F) 2RSS, HIEAREIC
fas7- Al Ry FAMEIEELZHR OV fEELIERSEL L 2T 540 [
A B—T ] KRR - BRIEED, FL - AL v TFTHD 0,

LZATE MR ESTE NEMPERET HFOILKE LTO TFL - 24 v F ] O&
X, B ARy MEBBmEE ORI THHRY EFonbZ LD VBE 71— K7
J—] (1982 4F, Watner Bros.) THLEEHINTWD, 1EHELTS L7 U b idE
FNEMBAZOENERETDHTNREL, [T - v—T ] REERL L TERNIZEGN 4
HELEIBREINTWLOTH D 5,

REBET VY FNSIRFER EEAED ¢y Gary E. Marchant 1%, EMEZFE OB
WTEHHENTWDOIELKRTHD THFEMR T (suicide genes) °F /L« A4 v F D EAR

50 [A] I 44 H, See alsoSmith, Automated Driving, supranote 16, at 29 (E X L 72\ A&
IR D X 9 72 Filt % “emergency off switch” 23i% it BEIR ST v Fs & Bh 1k L7
& FEHH).

51 {3 Tud > MED pidgE (9) 44 H, See also Christine Alice Corcos, Narratives of
Imprisonment: “I Am Not a Number! 1Am a Free Man!”> Physical and Psychological
Imprisonment in Science Fiction, 25 LEGAL STUD. FORUM 471, 481 (2001)(“The
manufacturer has built in a fail-safe mechanism, a limited lifespan, that cannot be
altered. The nexus-6 ‘replicants’ konw of this limited lifespan[] and demand that their
creators make alterations.” & 5#).
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FlaF TR’ b, AT RuR y N LPICRT 28HEEH 2 HELE L T 5 52, RETZR B HA
DR X LI T DLZERE LT, BBIIRA I, & 2ATRFHINOE Tl &
HRETESOXUIEIZONWTNE, TA v 7 - TV T7DSEL WD LT 832 LTS —
FE, WA LDDHRETHA D,

The saddest aspect of life right now is that science gathers knowledge faster than
society gathers wisdom.”

TR O BEGR LR AT ORI U T AL, b AA v F 52 IR D B e 70 %L
EERHT D 2B LERDH DO TIERNA DD,

2. 3. 3. IRELDOKMa) & TRAD 77 F| (BIZHE o TV E R : reasonable alternative
design)

ATBIR T A R4 VR bEMT 550 - A4 v FOEME, Al REECMEE S~
DR HETH, Al BERITENE CTIERWo T, BEMRMEITEHA Sy, Lz
D Al &AW 8iEY (B2 Al 23 Lze Ry b)) oFicd, BEm R TES#EA &
. BREOEAIZIE DAFHAETRELEMERNTW) UL TR ERBESNT, 0
RBEHIFHL - #eE OJRIK T IVULREER FITRHEE(E R S G 5,

L ZATEDRMEREIE L TiL, WS EMIEDRCERE T A Y I CRE L7z &G
DKMl &2, BARTHHB] - Fil T ISR TERHA STV 5 54, g% EH ED KR & IX,
BIZIETT « R 7 a3 X E EAAAE 2o 12410, ZOREICESWTREEE SN
EBEM N ETEEATRELZEMEEZRNTWD Ll SN TRIBDRESND L O K
MABE & CTd D 55, et LOXRMaTH D20 ENOKRMEEREL LT, JRAlE LT, YiZikitz
WS [BICwE - 72V EE2] (reasonable alternative design : RAD7” ") Lokt
B EDRET D E WD HGNE LDV — 3 7 A Y B TIIREEH I TV g 56, §i 21X
T Ny TR DR DS FAPE SN BRI EOREE N, FHRH HENIC IR EZE

(second collision) L7zBRIZ, =7 « No V7 I ZHIUTBRIE THEATL L ZA, =7 - RXu s
NI I TR T2 A U FREBLIC R > CLE 72 L 5 FEBTlX, =7 « N ik

52 Gary E. Marchant & Yvonne A. Stevens, Resilience: A New Tool in the Risk
Governance Toolbox for Emerging Technologies, 51 U.C. DAVIS L. REV. 233, 269-70
(2017). 7ed AL IZHOWTITAEMMERFEOFER ST & LW ) I, TATBR T A
NIA4 %) © TOmBAOIFH WO Tgsl <o, TATFNEREER) o TOXE; - B
ORI Ao TEREA] bR L TW 5,

53 Isaac Asimov, cited in Peter W. Singer, Wired for War: The Robotic Revolution and
Conflict in the 21st Century 94 (2009)(emphasis added); i3 [ R > ~E] FiEE (9)
9K

54 JlE THLEMBMIEY A7 4 b A2 MNEEF L OXIEE © BAROEHBNZ A 5 5 R
Z+ TRADJ D /xkakinE) NBL 1014 5 40~49 H (2013412 A) ; WH - §i$8iE (9)
524 HESM,

55 fliE [7 A U A AREATAIE] miteiE (9) 160 H,

56 PRODUCTS LIABILITY RESTATEMENT §2(b), supra note 13.
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fii SN HEOHBHEZ RAD & L CREDNERT 5, HHPFNIZDORAD &, =7 « RNy
T RN HIGE L 2 B LT, RAD Z28H L7a o> T HENERR THh - 7= EaHlidh

X, HEF EOXKaCTh 7= LRET S 57, 728 2D RAD & Ol 4 il U Cakit Lo X%
RETHFEIL. BAROEH THERH STV D 58,

zZ “C“ﬂi 2. BAR Yy MEORIEMITHIAENTZ ALIZE L « 2L v FBPERASHTED
KRN ICRMEEN L7e iz ARy FbiFEi 2R L TH =252 TTLib\ HLF
Jboe 7\/1' V%’%maﬁ’h%&ﬁﬂ L CWAUTHEE LI LG X5 OGS, T A v F
ZEA L7 RAD NEUEN GRS T, Fb s AL v FREMA LD nXu+141:R Zaxat ko
REGDFTRIE SNAFD Z LT D 59,

b7 AV BITRT S RAD ORAETIE, (b L) (hindsight) TR 415 RAD A~

\\\\\\\\\

BHOATHE LOXRMERESINDIRTIE R, ARADEAR THHAICDH 7%
FH EOXRMEAFRE SND, T7bb ZOHEETITFEL (1) RAD %TETLKJ:“C (i) &
DAEHANPEARRTH D Z & HAE L THHRD TEREF EO KRR E SN DD T, [ B
#4 ] (dual requirement) & FEEZIL TV D 60, dual requirement A ER I LA HEHIE, &
72 <X (ZERET LD RBaSFEE S ALdLid NG R
) HOWIUTHERZ 52 RAD 2~ 9 2 E Uk D100 2>, 2D RAD HHBA T
LHBER SN D NE TIERWIGAE TI XA b RMEPEESND &V D AR RIZED )
HTHD, BlzIX, 85 RAD ZHHTITHI - T fEiE a2 EA-SETLE 9 K 95745
G 6, ZOREYICEE LWEEES RAD R Rb ¥ TLE Y L5 RLEAEIZIT 62, RAD

57 See 1d.

88 fli# g L ODiﬁEJ AEE (54),

59 [EREHERIN] OFAY I . e EORMEOMBERFFT D LD T & 2372 0 LRI 6
B LT WWH?%F& (B=W) VATA MA» b BEYEL] oRFEEICL D
HAYFRSCIX. James A. Henderson, Jr., Judicial Reviews of Manufacturers’ Conscious
Design Choices: The Limits of Adjudication, 73 COLUM. L. REV. 1531 (1973).

60 fiFE [7 X U D ARNETRIED widgE (9) 162 BEIE (215),

61 PRODUCTS LIABILITY RESTATEMENT §2, cmt £ supra note 13 (“When evaluating the
reasonableness of a design alternative, the overall safety of the product must be
considered. It is not sufficient that the alternative design would have reduced or
prevented the harm suffered by the plaintiff if it would also have introduced into the
product other dangers of equal or greater magnitude.” & f&4if). 225 RAD Z#H 3L
FEOHEZRADIETH, Ho THMOHEBELEOERELZRES L TLEI VL <52 H]
IFME LT, 7T A Y W REYETIEMEEMFE OM TH 4 72 FEIL, see Dawson .
Chrysler Corp., 630 F.2d 950, 962 (3d Cir. 1980).

62 James A. Henderson, Jr. & Aaron D. Twerski, Essay, Intuition and Technology in
Product Design Litigation:' An Essay on Proximate Causation, 88 GEO. L.J. 659, 666
n.40 (2000). filz i 3#%EE (72) OFHIFY ARy ha—e —FFTiE, LY EORE
& T RAD—AERD g fo—b =2 ORI & LTS SRTLER
X, FFBmoThHTH (ERLYY) 20n) (FHIjVHFRy ha—k—) OHEES
TLEIZEITKD, 2FV, 2120 (FHF-oTOLLTHEKRLWELRY HAY b
a—k—) WO RGESHET %T‘f L é X 972 # e (categorical liability) ## &, Z o
DM EET ODREZBOBEEEND, REORERBFICHHEZES ZLITHHDLDT,
FELSARREERFEREK-TLE 50 Ay b RUTZEFRICOWTE, #iE T4 —2%
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BRAZET AR EORMBENEE LS ANA BT A THA—DITHEZ DL
B R WDTH S,

2. 3. 4. HIEARFTEEM: L BAREROTFH

A AROBEY) EAETIE BRAEROTTR) EFEND, TO X O RERA SR I T
W5 63, TRIEEELT ROFSIBF 2 FHEEAZGEH L L X3, ... BEOEDITED
N, SRS & T ORLEEE NG X LIZRCRT D B U BN B
DA Ko T UEREMICE DRI 8 5 Z L 23ET D LN TE RPN L
GRIEID L Ui L Z OFF RO, EFICEI RSN TVD 64, EFEORENS =X
X, B D K5 2B FE A~ O AT S EE< | BRI SRE L LTSRS
LRIV CRIBEIZ AR D & B 2 T2 H R 65,

BRI SEBR D HLF O A VI B ARDOEHIFNC b AT b, 151 ZE LRI
HREOIHAMIC BT A & TR E KO B idifimsg oo - <, £
DOIFEIZB WV TAFAEER B OOMIKEIET L)~ &) BRI sk L il ST 5,
Fo. ZOMREZERM U2EHEIN, TRHE YR, (SN -RLHET 51, ¥ HIT

— 7y ZHEOWERR & Tk EATERN: GRALEET) ] ARy b KU 7 k5
FFin [ Liebeckl] FAFIZAWCRBEFER DT G- S 7= O i #en~ ) [/ R E e H ol
B REENEOEEEBOR (F&) ] 213~54 B (1L, 2008 45), LR ETE
{22V VT X, PRODUCTS LIABILITY RESTATEMENT §2, cmt. e, supra note 13; Harvey M.
Grossman, Categorical Liability: Why the Gates Should Be Kept Closed, 36 TEX. L.
REV. 385 (1995) ; #li#% THLEMF(T GREt EOXM) 128B1F 5 > OGN EE~n
Ry b =& [RESE2AEE] ~) NBL 1040 5 43~57 H (2014412 H) %
A

63 MEMEMIE 451 =,

64 {5 2 I XTHH [EEAR] midEE (5) 902 HES M,

65 See, e.g., PRODUCTS LIABILITY RESTATEMENT §2(b) cmt. m, supranote 13. KD XL 9
WCHE - fEaL LT 5,

Comment:

m. Reasonably foreseeable use and risks in design and warning
claims. .... In cases involving a claim of design defect in a mechanical
product, foreseeability of risk is rarely an issue as a practical matter. Once
the plaintiff establishes that the product was put to a reasonably
foreseeable use, physical risks of injury are generally known or reasonably
knowable by experts in the field. It is not unfair to charge a manufacturer
with knowledge of such generally known or knowable risks.
The issue of foreseeability of risk of harm is more complex in the cases of
products such as prescription drugs, medical devices, and toxic
chemicals.

(emphasis added). HATHERLENHRMERONE L 725 BOHEMHEIZHOWTIL, W
H - mAifEE (9) 526 HHZH,
66 [ 7% AR ERERME] FUEEPER 1741 H 26 H LEX/DB A v 4 —Xx
]\O
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mR BT 55 0 ol e s, RREAKEORFHEFOMAZ S > TLTHF
TEL7Z2ipoTz] LW - ZER AMO TR Z ST AT, IRO L D IR L T\ 5 s E
HThb, ENTMEOW D BREROTIIROEE | RGOBHEAFTREMEIC & & F
0. ZD EROPEFRDO R AIREMEZ FR LTV D DI TIEZW 6| ERRERIIRY TH Y |
PER NORLEM B2 GN D H D LTV 2 7e ) @B L 57t 72 b 2 R D
B - HAKELZ > TL THEROPERDB A IRE TH - 7 B 2 TG SEHH OSSR
LTH, WEMELE RN LIk D,

AT DEAMR L= 8UEW O KB &k 2 L7z AFHREFIC OV I, AL D IEICRLEmOF
FHINTH D Z LT NIE, BARSER O AN 8 E O LV I3RREE SR & kD T
REMEIEHD LA LD, LinL, 7ol a U@ OB Pk # 2 & - TL T HEROYER
DAARE TH > TSI X BbARBEINBRNE WS EIRIL, PiroFEM 2 Z T2 & &k
59,

BT AV A TIE BIRAEROPIT) (development risk) &9 XEIIEHA 9,
i DR FHRTE TR E S EOXRMBIZ OV TCORIEM T T A AR 72 /G (foreseeable risks
of harm) (ZXf L TOHHEIND L I TWD 67,

2. 4. Z20FEH]] (ZEET 5
AT BIRETA R A VE] IFROLHITHEML TS, ... %78 ... IT&T5H5L9,
Al VAT LD OEBEZE U T, AT 2 HINOFNEICIRG UnlgE/ & CHEE 48T

67 See, e.g., PRODUCTS LIABILITY RESTATEMENT §2(b) & cmt. a, supra note 13. R®D X 9
WZHUE - L L TV D,

§2 Categories of Product Defect

Aproduct: (@) ....; (b)is defective when the foreseeable risks of harm
posed by the product could have been reduced or avoided by the adoption of a
reasonable alternative design [i.e., RAD] by the seller or . . . a predecessor in
the commercial chain of distribution, and the omission of the alternative
design renders the product not reasonably safe; (c) is defective because of
inadequate instructions or warnings when the foreseeable risks of harm
posed by the product could have been reduced or avoided by the provision of
reasonable instructions or warnings by the seller or . . . a predecessor in the
commercial chain of distribution, and the omission of the instructions or
warnings renders the product not reasonably safe.

Comment:

a. Rationale. .... 'To hold a manufacturer liable for a risk that was not
foreseeable when the product was marketed might foster increased
manufacturer investment in safety. But such investment by definition
would be a matter of guesswork. Furthermore, manufacturers may
persuasively ask to be judged by a normative behavior standard to which it is
reasonably possible for manufacturers to conform. For these reasons,
Subsections (b) and (c) speak of products being defective only when risks are
reasonably foreseeable.

(emphasis added).
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D Kogwpz L) @D Lo TAT FERIFRRIZ] X, AL TV Fax—25%%
HUCADAA - K - MPE ITBEEEZRTFTZLORVEIEUE 7562 ARSI
(GRFAS ) L *Eﬁ]‘ LTW53 .

2. 4. 1. T4 R—T 4 Vv REELAEHEE
AIDT 7 Fax—FER2BUTCADAEM - HIE W [TEEZRIFTZEDRVED
BB 45 EWVOFRIE, AL (77 Fax—4 (BiEhhE) =fdy) W@l 4T
HNFHEEOYENLBAENRBELLNVE I ICTREEHERHL VD I EITKD, T4
bbb, B2, 2. 1. 12T Calo WEIRENER L= X 5 72, WEWHMESEH SRS
A NR—=T 4 DA BEEEZMETRETHDLLEOERBRENTWNDERZ LD,

2. 4. 2. THEXIETE) (absolute liability) XFE #7220

(g4 . ICBTHE5. . EBHTAEINORFMEICER S U ATRE 7 dilH CHEE A5 5
EIOBDDH L) LW FERIL. BRKALZERETITHELRS ELEL, HDH - EDOHMA
NOZEREZFHELDHXEL VIR TH DL LR TE 5, b A ¥ RIFOHITILFIZ B
&FiH | (deep pocket) 72 ZMFF S CIHEEMTZADEIIZREWV, EWH | 25740
Bl EF% (distributive justice) DFELHEIL, R L CRIEITAESLCEIEM FTTIETIERV, 2
D, NETEESCEEM RMIEOREM%Z | 547 Frank H. Easterbrook #HI'E  GHHAEH
HHFTELKEIX) 23, FHIFRY Ay ha—e —Z2BHNTIIE L TRAEEZH - o HES
23— b — IR DR EDN OESZ G XL 5 EROTFFRICHRNT, RO L HITER
BLTW5 68

FRET— AR CRAGE A STz [ A VX Z2RAET 2 2 LIEESH V. TOHED
B A M NIRRT 2 B S RERIE 2 V2 Z L. [e T4 v I ma s LhvZav, L
PLZOE ) RBERABGELZROE, Bla—e—23KEE SNTLE Y bl v a—b — 23 KA4F

68 McMahon v. Bunn-O-Matic Corp., 150 F.3d 651, 659 (1998). J5.3CIZLL T,

It is easy to sympathize with Angelina McMahon, severely injured by a
common household beverage . ... Using the legal system to shift the costs
of this injury to someone else may be attractive to the McMahons, but it
would have bad consequences for coffee fanciers who like their beverage hot.
First-party health and accident insurance deals with injuries of the kind
Angelina suffered without the high costs of adjudication, and without
potential side effects such as lukewarm coffee. We do not know whether the
McMahons carried such insurance (directly or through an employer's health
plan), but we are confident that Indiana law does not make Bunn and similar
firms insurers through the tort system of the harms, even grievous ones, that
are common to the human existence.

(emphasis added) (A3 H OHEFER 1323 ) (“high costs of adjudication”(Z HiEH). 72k
[ McMahon) FAR DGR KL DM - FAITIE, #IE T4 —2F =70 7 HEDOEEE
S EiEE (62) B,
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SR BFRICEREL 52 CLE S o BERRHF I E R O 1E[e T A v - OB
FIKHL L Dob | FEFEICHE D MEATREA T 2 L | o, Bua—k —% Kk
BT 58I )ERLVa— —EMBHESRESND L O RAEAOBZRLAES Z L3 EL T
e, e Ao X]IBED LD o fE  (BHUIEFHH OREBERBRHBIE 28 U ) MR LTW )
W LEHETIIM S 22, Lo LIREOMEIETH D114 7 0 7FM 23, B hOERIZBWT
WHAELD BT L2 ZNNEER LD Th> Th—%% 5 NETAHIEZ® L T, 45 Bunn
RS L e HA VY DURBEETZ S LD Z L2y | & 4EHFNEME LT 5,

T b R F T B R DA U AT O EC kLIRSS e e B A
£ 9 RTIIAR 69, ZHTIE K, BB SEEE I P OREZEOEEREZHLHRETHS )
AR

2. 4. 3. [WHWERR] (bilateral risks) & [fEfRMBR/IMUE#EZE | (best risk minimizer)

AAYETIE, EAETREZRMN) 2875 K2R LREREH#H L5 X 5 ICBIEYHTE
BROTND, T AV BT, AT TBARRZRIZIZ/ER) (unreasonably dangerous)
IRIRREZBERRT 2 K D LR EHE U D&, LR TR 0, li[H & b ICEKRBHETH

6 AAROHEMEMELRETH D, THH [FER] nigl: (5) 48 B (THEZEE G
WMERE W R RAFELZAHET 2013, BEZDMISEIEANNH D L, BEORF
IR REX D VEND D LD TARILIZ T 2 BB B D i TldZewn, HBEON RSy
HEX 2720 O DIZBED ELNRBO HILD E VD O ThiuE, BEmET2 A O fiE
EEET, BERMEERSHLFECICAR->TLEI L, HERBREHEEZME S O LR TIZAR
STLEIZLIZRDTHA D, HEEFFICRHEY TR D L 0L, Kk L I13H]
(2, BESEF IR ORYE  IBICH > THEDLERH LWV T ENTED ] L5y
Bro- $546) GEFALHN) 5 RO MBS aifeiE (7) 67 H (TRIERNZICED £ T
DFFROBRRICIBWTIEL, KBE(EICRT 28 S LTk, — RIS, REET= 8%
B, EEAETRIIEELZET LOEEAICE - BICEOBEEFELFE L 2T iEze ben
MRTEETHD E VIO TeA A—VNMLAFE LT & fafg @Hm)

0 See, e.g., RESTATEMENT (SECOND) OF TORTS §402A & cmts. g, A, & 1(1965). LLTF®
FEOTHUE « IR L T\ 25,

§402A Special Liability of Seller of Product for Physical Harm to User or
Consumer

(1) One who sells any product in a defective condition unreasonably dangerous
to the user or consumer or to his property is subject to liability for physical
harm thereby caused to the ultimate user or consumer, or to his property, . . ..

@....
Comment:

g. Defective condition. The rule stated in this Section applies only where the
product is, at the time it leaves the seller’s hands, in a condition not
contemplated by the ultimate consumer, which will be unreasonably dangerous
to him.
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HETCTHBLTHDIEDD 2, BIZ, HARDOMIUZHAW T BERK A2 425K E Tlidskd T
7RV WT HHEE LTV 5, 31/\?@&/12% CBEEAETELZeM) S WmAan, £
nu%®ﬁﬁrivﬂ%%@;Tﬁﬁ%%%é«%&mﬁsz&éOTXUﬁ@%ﬁ%%
REERIC ZWREIE, TEARRRZOfERME] 28RS 2 71U, £ oER0, S8
A 72 &GN OERPE IR AE DR 2R D _RE LI 2 ThDH, Z0EHhHbD
RIED R ATRER AT BES 2 fERRME DM AW T, ZDfERMED 2 TIZ oW Ty i il
EFFEMINVICELEZBRTOTIE R, FIAFEN L ROEEFE L ORFICTHRIAR L
S LA I EEOHARICE T A & LCiL. DROTRIMGER ] (bilateral risks) <° [fG[fifi
Db | (best risk minimizer) & WOMEERNFHTHAH 71

[RHEfERR &k, 26 < OB FHIREK S8 & BEMR O fERMED B FRAEL T D
DOTER, @) FIHE - HEEOHEDE L (1) JEMICR PRI 2 aRME S o
B DIERPAE > THAL TWDHDREZRTEETH L, fIZIE, 77 A M7 —RNERKFZ
AT AN—R DG TRMET HFFLIFV ARy ha—e—% fEENENTIIELTEHE =
EORKEGEZA-T-FAEZZ THE D 12, giEL - JHEIL Ay ha—b —OIRENER
DVA N TREENDF Yy ba—be—X 0 L HIRICRESN TV L, T72bbE
WEDLZENL VPR EOXRGTH D, L) lE OREM BRI A4t Lz L E
LCHD, 77 A M7= R -#53, FoR0 ARy ba—e—3FbiR> THHAT
LEKRLWEIIC, LARNT VDAY ha—b—k ) HIRERESEBERFIL TS,
%< OMBEE S ZOFEMELER, POELTWS, ZLHAPLEZERET D, &T, 2
Ry ha—t—iF, RitEORMETHA D D,

ZOMBELETE LR BT, THOFIER) oA & TfaRmiiEs ) ofasz i
VB E R ERBEDND, TRDLESEO AL D BT, BVEED T — 1 —0
HNRR T2, Z0a—b—2 2 FT EWHOFHABEMOELE L 2O ZIF Lk
BEEICR X BB &\ S BB B AR Va5 L WO FIAZENOELIE L O, &
FIFI I OV B EE D 72T UEE U,

WIS, DR LN D RS H BN - T 551013, () LY B EORERD X
THREWIREEENLE L, () 2—t—% IFSPUTE IR ERS &\ 9 5K

h. A product is not a defective condition when it is safe for normal handling
and consumption.

1. Unreasonably dangerous. The rule stated in this Section applies only where
the defective condition of the product makes it unreasonably dangerous to the
user or consumer. Many products cannot possibly be made entirely safe for all
consumption, and . ... The article sold must be dangerous to an extent
beyond that which would be contemplated by the ordinary consumer who

purchases it, with the ordinary knowledge common to the community as to its
characteristics.

(emphasis added).

nORE [7 AV I AREATAVE] RieiE (9) 248~50, 262~66 H.,

2 KL DA R (hypo AARFH]) 1%, 2.7 BH Kb O &R RIRE 7 7 A 7 —
RIEIZER LT- 2 & CTHEY &\ Liebeck v. McDonald's Rests., PT.S., Inc., 1995 WL 360309
(N.M.Dist. Aug. 18, 1994) Z BE |2 L TEENPERE L TV D,
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FILWVWIHIERARBEEERESED, M, () OFERIT, brosEETIEZIEFESPFIC
FoL, AR—ZIFL THESICRERD LW I KROFMOLIEFIT/NERa R MO#EE
B, Thebb (1) ORRIIZRARERAMES ThEd ) FIEFITZMmOBL TN
HRRTHL0G, () OFNERBbE#EE &0 D 2 LITD, Z ORI b iEE
DGR 2R 2 HHIFT AR D Z L ICiuE, RkEE2A->THeaBEbninen)
A=V PRI ED B, 75 L, (1) OXPKREBELQIXET S Z LSk T
fg i, (1) ONEOF B XEBRMIMEREFITT D14 2T 4 7IENNT, D
A NTEZEORKEFEENED Z EICERN D, Thbb, i () 2BGFrSE LY
EORERELIKRS T2 L8NG EIZ, Z<OBEBEEPLFFLF> THEKELVAR
vy ha—bt—OHEESTLED EWVWIZRABERBAEICENLIERLIV L, (1) 2K
FEVTEHTNLEELVERE BZ D,

D LI, [ HEMSERIENE D 02D &m0 T, FICBLEY) 2 K LT
BEEE S CHEM B 2T 2 L3, Hlo THEMICE E LS RWEHEREBICESL NS,
ARRTITZRWER) IZOWTIFRABZBMICERIELHRLEE L NVE DD TH D,

2. 5. X297 4R ICEET SR

AT BHEE T A RT A4 V2] IZRDO XS L T b, TAI 27 A0fFEf#EME (BEEL
7oL BOICEMEN TOI, HBEA LARWVWE “HICL28EE2Z T V2 L) SOmEfdE (B
AR BESLH L A~OME) (CbBETAHZ L, ... ) @D L s TAT RIS R
RIZ) 13k L 9 IRt 2, FIAFIZ, AlOobvx 2V 7 4 ICBE L, ZORES TOHIl
RHEZH S LU CEBEN R EZ#T D & BN snD ) TAl —E A7 a1 Z3A L
92 Al —BE RO\ T, KKFHAZIC X2V T A RO O — R 244t
T LB ATy MEROIEFEEZX D Z LRI D) TRIHAE R OT — & #iflk
Fix, Al AAREMEXIIRNE 27 — 2 25 EHT 521280, AT O X2 U7 ¢ 1THEgy
MRAETZY A7 ICBETD Z R ns ) @ L

2. 5. 1. 7507 7 vyF U I K 2EHROENZ B- - BENEMT

FRICHENERICOWTIE, WETOT eI B MO TA L L FROIBZAN
DLRI S 4 S CRT-, EBIC, 2015 E1CiE [Jeep Fxu—] 27 T v X 7k
Z & B N IEGEFER U CREEIC A > TV D T4,

B IC S U [ Liebeck) FHD & 9 IpdHkDs . IEFITH 2B @S WMIISMNCIEE D Z & 72
<, Ak CHf & LToMAESE L TLE D Lo RFERIZENL, (EF/L -
P—F) X° f#EK) (adverse selection) BT TLE Y THA I,

74 Andy Greenberg, Hackers Remotely Kill a Jeep on the Highway—with Me in It,
WIRED, July 21, 2015, available at <https://www.wired.com/2015/07/hackers-remotely-
kill-jeep-highway/>(last visited Feb. 18, 2018) cited in Jay P. Kesan & Carol M. Hayes,
Bugs in the Market: Creating a Legitimate Transparent and Vendor-Focused Market
for Software, 58 ARIZ. L. REV. 753, 788 n.312 (2016).
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[MEERE] T7hbb MEhEELRS] L) EEREEK] (=ilk) LEEns Z

7 Noah J. Goodall, Ethical Decision Making during Automated Vehicle Crashes, 2424

J. TRANSP. RES. BOARD 58, 62 (2014) ;  #ti#& [=A > MEl Aifeik (9) 139 H&E
(110).

6 (AL DX FH A ER L T HAERIED K > T L E 9 MBI DWW TIE, BT OEAB] 132

BN D Db Ly, THEERIZE =7 /N X B1816 #Fiia ERHEFE R F1F) (B HEEH

AR 20 45 2 28 HIEF 2009 5 96 H 5 4l EHIFIEAL 15 45 12 A 26 HHJEf 1854 &

63 H), i TmAy MED BHBIE (9) 144~47 HHEM,

7 See, e.g., James A. Henderson, Jr. & Aaron D. Twerski, Doctorinal Collapse in

Products Liability: The Empty Shell of Failure to Warn, 65 N.Y.U. L. REV. 265, 269

(1990)(“But generally the unspoken assumption is that the all-purpose negligence

formula works well in failure-to-warn cases.” & f&5i#).
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