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CAli#s 2)

Service Agreement
(Sample for Offshore Development)

THIS AGREEMENT (the "Agreement") is hereby made and entered into by
and between [ ] (hereinafter "Vendor") and [ ] (hereinafter
"Customer").

1. DEFINITIONS

1.1 "Services" shall mean the software development, modification,
consulting or other tasks to be performed by Vendor for Customer pursuant
to this Agreement, as set forth in Statement of Work.

1.2 "Documentation" shall mean one copy of all technical specifications and
user manuals for the software developed under this Agreement.

1.3 "Deliverables" shall mean the object code, source code and
documentation indicated in Statement of Work that Vendor is required to
produce and deliver to Customer.

1.4 "Statement of Work" shall mean the contents of Services, place where
Services are to be rendered, working schedule, details of Deliverables, terms
of acceptance, and other terms and conditions agreed and between the
parties and specified in a way agreed. Notwithstanding the provisions of
Article 16, Paragraph 1, Statement of Work may be amended in writing
signed by the signatories authorized to amend Statement of Work of Vendor
and Customer. Provided, however, if any amendments are made concerning
matters in which they are expressly indicated that the provisions of
Statement of Work prevails over this Agreement, such amendment must be
made in writing signed by the duly authorized representatives of Vendor and
Customer.

2. PERFORMANCE OF SERVICES BY VENDOR

2.1 Vendor shall provide Services to Customer in accordance with
the provisions, specifications, conditions, warranties and agreements set
forth herein and Statement of Work.

2.2 Vendor shall carefully review Statement of Work provided by
Customer before commencing Services and promptly notify and consult with

Customer if there are any doubts or errors in the details.

2.3 If Statement of Work designates Vendor to provide Services in
phases, Vendor agrees to perform each phase of Services in the order
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specified by Statement of Work, and at the conclusion of each phase to
submit a progress report to Customer that certifies that Vendor has
completed all the tasks that were a part of the relevant phase.

2.4 If the details of Services are not determined as at the time of
execution of this Agreement, Vendor shall submit to Customer plans for
concrete procedures before commencing each phase of work indicated in
Statement of Work. If Customer agrees to this plan, such plan shall
constitute part of Statement of Work with the signature of authorized
signatories authorized to modify Statement of Work of each party.

2.5 Vendor may request Customer to change the delivery date of
Deliverables under the following events. If the delivery date is changed
pursuant to this paragraph, the parties shall confirm this change in writing.

(1) If the details of Statement of Work are changed pursuant to this
Agreement; or

(2 If delivery of Deliverables by the delivery date is difficult for
reasons attributable to Customer, natural disasters or force majeure. If
Vendor decides that the delivery by the delivery date is difficult, it shall
promptly notify Customer.

3. ACCEPTANCE TESTING

3.1 Vendor warrants that Services are provided in accordance with
Statement of Work and that Deliverables comply with the indications of
Statement of Work.

3.2 Vendor shall deliver Deliverables to Customer by the delivery
date indicated in Statement of Work.

3.3 Customer shall test Deliverables for acceptance within [ |
business days after the delivery. Customer shall immediately notify Vendor
if Deliverables do not comply with the acceptance requirements described in
Statement of Work or if any defects are found. In this case, Vendor shall
modify Deliverables within a reasonable period at no charge so that this will
comply with the acceptance requirements. If Deliverables pass the test,
Customer shall notify Vendor in writing which notice shall constitute
"delivery" ("Delivery") and the date of notice the "delivery date" ("Delivery
Date").

3.4 Notwithstanding the above paragraph, if Vendor does not
receive a notice from Customer as to whether Deliverables passed the
acceptance requirements within [ ] business days after delivery,
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Deliverables shall be deemed to have passed the test and shall be deemed
delivered after lapse of [ ] business days.

3.5 If Customer notifies Vendor in writing of non-conformance of
Deliverables with the acceptance requirements, and if Vendor cannot modify
the non-conformity despite of [ ] attempts, Customer may reject
Deliverables and in this case, Vendor shall return all payments and expenses
received from Customer.

4. RISK OF LOSS

Customer shall assume the risk of destruction or damage to all or part of
Deliverables after delivery of Deliverables until the Delivery Date.
Provided, however, that Vendor shall assume liability for destruction or
damages of Deliverables if they are attributable to Vendor.

5. LIABILITY FOR DEFECTS

If any defects are found in Deliverables within [ ] months after the
Delivery Date that were unable to be detected at the time of acceptance test,
Vendor shall correct this defect at no charge or to reduce the contracted price
of Services at Customer’s option. Customer may also claim Vendor for any
expenses that it incurred in correcting the defect on its own or in engaging a
third party.

6. DUTIES AND OBLIGATIONS OF CUSTOMER

6.1 Customer shall pay Vendor a consideration in accordance with
the volume of Services done or contract fee indicated in Statement of Work.
For Services rendered on a time-and-materials basis, the rates in the
attached Schedule A shall apply and invoices will be raised in arrears on a
monthly basis with closing set on the last day of each month for the number
of hours of Services rendered during that month and shall be invoiced to
Customer by the [ ]th day of the following month. If the rates in
Schedule A become unreasonable in light of the contents of Services, the
prevailing rates in industry and economy in general, the parties may revise
Schedule A through consultation. The revision of Schedule A shall take
effect only in writing.

6.2 Customer shall pay the invoiced amount to the bank account
designated by Vendor by the last day of the month following the month that
it received the invoice. If Customer delays payment for more than [ ]
days, Vendor may charge damages for the amount in delay at a rate of [ 1%
per annum.
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6.3 Customer shall reimburse Vendor for reasonable expenses
incurred while performing Services, provided that a prior written approval
for such expenses is obtained from Customer. The cost of travel to the place
designated by Customer and daily allowance are covered in Schedule A.

6.4 If any payments under this Agreement are subject to
withholding tax, Customer shall pay Vendor such amount after deducting
the amount equivalent to such withholding tax from the contract fee or from
Vendor's invoiced amount.

6.5 Customer shall fully cooperate with Vendor's performance of
Services and agrees to promptly respond to Vendor's reasonable request for
any hardware, software (including source code and object code) or
information that Vendor reasonably determines is necessary to perform
Services.

6.6 Customer shall provide Vendor's employees who will be working
on-site at Customer's premises with suitable office facilities, including
computing resources and reprographic facilities, required for carrying out
Services under this Agreement.

6.7 Vendor will provide generic hardware and software required for
performance of Services. However, should special or project specific
hardware or software be required, these shall be provided on loan by
Customer and set forth in Statement of Work to this Agreement. All
hardware and software provided on a loan basis will be returned to
Customer after the project is completed in the same condition it was
delivered. Customer shall be responsible for the shipping, handling,
msurance, and annual maintenance costs of all loaned hardware and
software.

6.8 Customer may provide link connectivity between Customer's
site and Vendor's communication center outside of Japan to support and
facilitate work performed outside of Japan for Customer by Vendor.
Customer shall take all steps reasonably necessary for the security of its
network, and Vendor shall take all steps reasonably necessary for security at
its end of the network.

7. EXCEPTIONS FOR CHANGING THE STATEMENT OF WORK

Vendor and Customer shall consult each other on revision of contract
price and method of payment in the following events.

@) When Statement of Work is to be changed;
(ii) If the Delivery Date of Deliverables is to be changed; or
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(1i1) If Vendor's cost or work load increased for causes attributable to
Customer.

8. INTELLECTUAL PROPERTY OF SOFTWARE

8.1-1 All rights in software including but not limited to Deliverables
and other works shall be exclusively vested in Customer. If all or a part
of such rights is initially vested in Vendor, Vendor shall assign the same
to Customer (Provided, however, such rights that Vendor owns prior to
the performance of Services shall remain in Vendor). The consideration
for such assignment is included in the contract price of Services, and not
additional payment shall be required. 10

8.1-2 1) Where Services under Statement of Work to this Agreement
consist of modifications or enhancements to Customer's existing system,
including but not limited to maintenance, conversion, or reengineering
services, all rights in software including but not limited to Deliverables
and other works shall be exclusively vested in Customer.

i1) Where Services under Statement of Work to this Agreement
consists of new systems to be developed by Vendor, all rights in such new
systems including but not limited to Deliverable shall be jointly owned
by Vendor and Customer, unless otherwise provided for in the applicable
Statement of Work. Both parties may be freely use, modify, enhance or
otherwise exploit this jointly-owned property with no accounting
between them. When sub-licensing this jointly-owned right to a third
party, the party wishing to sub-license shall obtain prior written consent
from the other party. In this case, the sub-license fee shall be allocated
proportionately to the parties in accordance with the ratio of
ownership.1!

8.2 Notwithstanding the above, Customer acknowledges that all or
part of Services may contain general know-how and prior intellectual
property of Vendor that is used or usable in connection with the providing of
services and/or products by Vendor to any third parties. Accordingly,
Customer agrees that Vendor may use all such know-how and prior
intellectual property in connection with providing of services and products to

10, 8.1-1 shall be selected in case all the rights of Deliverables are vested in Customer
whatever the contents of Services are, and 8.1-2 shall be selected where rights of
Deliverables are distinctively vested depending upon whether the contents are (i)
amendment and improvement of the existing system of Customer, or (ii) development of the
new system. Please choose either 8.1-1 or 8.1-2 depending on the specific case.

11 Tt is recommended that the allocation of sub-license fee be agreed in the Agreement.
However, this may simply be provided, "The terms for sub-license shall be subject to
separate consultation."
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others. All rights in such general know-how and prior intellectual property,
including but not limited to wutility routines, generalized interfaces,
algorithms, ideas, techniques, concepts, proprietary processes, tools,
methodologies and improvements thereon shall continue to vest in Vendor.
Should such general know-how and prior intellectual property form an
embedded part of Deliverables, Vendor grants to Customer at no charge a
non-exclusive and perpetual license to use such know-how and prior
intellectual property to enable use of such Deliverables.

9. REPRESENTATIONS AND WARRANTIES

9.1 Vendor represents and warrants that Services will be
performed using generally accepted industry standards and practices and
Statement of Work and that Services shall be performed in such manner of
full compliance with all applicable laws and regulations.

9.2 Vendor represents and warrants that it possesses the necessary
legal rights (ownership or otherwise) to provide to Customer, for the
purposes it is being provided, the intellectual property provided to Customer
and that Deliverables does not infringe the intellectual property rights of
third parties.

9.3 The express warranties set forth in this Agreement are the only
warranties made, and Vendor makes no other warranties, express or implied.

10. INDEMNIFICATION

10.1 Vendor shall, at its own expense, defend or, at its option, settle
any claim, suit, or action brought against Customer by third parties (other
than liability to the extent attributable to Customer) for infringement of a
third party's copyright, patent, trade secret or know-how by any
Deliverables provided by Vendor to Customer under this Agreement, and
shall pay any damages or settlement assessed against Customer under such
a claim, Vendor shall have sole control and authority over the defense or
settlement of such a claim, suit or action, including the right, at its sole
discretion, to (i) procure for Customer the right to use the infringing
Deliverables, (ii) suitably modify the infringing Deliverables, or (iii) accept
return of the infringing Deliverables and refund any fees paid by Customer
to Vendor but unearned with respect to the infringing Deliverables.
Customer shall be obligated to give Vendor prompt written notice of, and the
parties shall cooperate in, the defense of any claim, suit or action including
appeals and negotiations. This indemnity shall not extend to any claim of
infringement or misappropriation resulting from Customer's specifications,
modification of Deliverables unless made by Vendor, and use or incorporation
of Deliverables in a manner for which Deliverables were not designed or with
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items not provided by Vendor. Except as specified above, Vendor shall not
be liable for any costs or expenses incurred without its prior written
authorization.

10.2 The provisions of the preceding paragraph shall also be applied
even in case of infringement of such software that a third party owns its
copyright but royalty does not accrue upon use thereof.

10.3 The above states the entire indemnity obligations of vendor,
and the exclusive remedy of Customer, with respect to any actual or alleged
infringement of any patent, copyright, trade secret, or other intellectual
property right by Deliverables provided by Vendor to Customer under this
Agreement.

10.4 Customer and Vendor each indemnifies the other from any
damages incurred by the other party in connection with Services to the
extent such damages are attributable to itself.

11. LIMITATION OF LIABILITY

11.1 Each party's liability arising out of or in connection with this
Agreement, regardless of the reason, shall not exceed the total amount
payable to Vendor by Customer for Services for the preceding twelve (12)
months.

11.2 In no event shall either party be liable for any indirect, special,
incidental, consequential, or punitive damages, however caused, including
without limitation, any damages resulting from loss of use, loss of data, loss
of profits or loss of business arising out of or in connection with this
Agreement, whether or not the party has been advised of the possibility of
such damages.

12. EXPORT CONTROL

12.1 Vendor and Customer shall comply with Foreign
Exchange and Foreign Trade Law of Japan and other laws and governmental
regulations and restrictions concerning imports and exports control in and
outside of Japan. (hereinafter “Foreign Trade Laws”) upon the performance
of this Agreement.

12.2 In case it is required to bring out or export supplied
product, loaned products or technology information provided by Customer,
Vendor shall notify Customer immediately and obtain its prior written
approval. Vendor shall take at its responsibility the procedures required by
Foreign Trade Laws, such as to apply for approval for imports and exports to
the relevant government.
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12.3 In case Deliverables, Documentation or technology information
regarding Deliverables provided by Vendor to Customer is restricted by
Foreign Trade Laws, Vendor shall notify Customer in writing in advance of
delivery of Deliverables to Customer.

12.4 Vendor shall immediately provide reports or materials
regarding each preceding paragraph with Customer at Customer’s request.

13. TERM OF AGREEMENT

The term of this Agreement commences on the date this Agreement is
executed and shall continue unless terminated in accordance with the
provisions of this Agreement. Article 10, Article 11, Article 15, Paragraphs 2
and 7 shall survive after the expiration of this Agreement.

14. TERMINATION,

14.1 Either party has the right to terminate this Agreement if the
other breaches or is in default of any obligation hereunder which default is
incapable of cure or which, being capable of cure, has not been cured within
[ ] business days after receipt of notice of such default (or such additional
cure period as the non-defaulting party may authorize).

14.2 Either party may terminate this Agreement by written notice to
the other and may regard the other party as in default of this Agreement if
the other party becomes insolvent, make a general assignment for the benefit
of creditors, files a voluntary petition of bankruptcy, suffers or permits the
appointment of a receiver for its business or assets, or becomes subject to any
proceedings under any bankruptcy or insolvency law, whether domestic or
foreign, or has wound up or liquidated, voluntarily or otherwise. In the
event that any of the above events occurs, that party shall immediately
notify the other party of its occurrence.

14.3 In the event that either party is unable to perform any of its
obligations under this Agreement as a result of natural disasters, actions or
decrees of governmental bodies, communication line failures not the fault of
the affected party, or any other delay or failure which arises from causes
beyond a party's reasonable control (hereafter referred to as a "Force
Majeure Event"), the party whose performance has been so affected shall not
be liable for such nonperformance but shall promptly give notice to the other
party and shall do everything reasonably possible to resume performance.
Upon receipt of such notice, this Agreement shall be immediately suspended.
If the period of nonperformance exceeds [ ] days from the receipt of notice of
Force Majeure Event, either party may by giving written notice terminate
this Agreement.
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14.4 Upon the termination or expiration of this Agreement, each
party forthwith shall return to the other or destroy all papers, materials and
other properties of the other held by it in connection with the performance of
this Agreement, in accordance with the other’s instruction.

15. NOTICES

All notices to be given in connection with this Agreement shall be effective
when it is confirmed to have been received, shall be made in writing and
shall be sufficiently given if personally delivered or if sent by facsimile,
courier or other express mail service, postage prepaid, addressed to the party
entitled or required to receive such notice at the address for such party as
follows:

To Customer:
Name of personnel:
Department:

Address:
Fax number:

To Vendor:
Name of personnel:
Department:
Address:

Fax number:

All notices shall be made in Japanese. Either party may change such address
by notice to the other party.

16. GENERAL PROVISIONS

16.1 No waiver, alteration, modification, or cancellation of any of the
provisions of this Agreement shall be binding unless made in writing and
signed by both Customer and Vendor. The failure of either Customer or
Vendor at any time or times to require performance of any provision hereof
shall in no manner affect the right at a later time to enforce such provision.

16.2 Confidential Information: Each party acknowledges and agrees
that any and all information emanating from the other's business, in any
form, including but not limited to information relating to the disclosing
party's past, present or future research, development or business activities is
"Confidential Information." Each party agrees that it will not, during or
after the term of this Agreement, permit the duplication or disclosure of any
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such Confidential Information to any person (other than an employee, agent
or representative of the other party who needs such information for the
performance of the obligations hereunder), unless such duplication, use or
disclosure is specifically authorized by the disclosing party in writing.
"Confidential Information" is not meant to include any information which (a)
1s publicly available prior to this Agreement or is made publicly available by
the disclosing party without restriction; (b) is rightfully received by the
receiving party from third parties without accompanying secrecy obligations,
(c) is already in the receiving party's possession and was lawfully received
from sources other than the disclosing party; or (d) is independently
developed by the receiving party. The secrecy of the Confidential Information
disclosed pursuant to this Agreement shall be maintained for a period of
[ ] years following disclosure thereof.!2

16.3 Assignment: Customer and Vendor may not assign its rights
and obligations under this Agreement to a third party without prior written
consent from the other party. Vendor shall have the right to assign or
subcontract any of its obligations under this Agreement to others if it
receives prior written consent from Customer. If any of its obligations
under this Agreement are assigned or subcontracted to others, Vendor shall
take steps to ensure that its assignee or subcontractor observe and perform
the confidentiality requirements of this Agreement. Vendor shall assume
liability for all actions of its subcontractors.

16.4 Independent Contractors: It is expressly understood that
Vendor and Customer are contractors independent of one another, and that
neither has the authority to bind the other to any third person or otherwise
to act in any way as the representative of the other, unless otherwise
expressly agreed to in writing signed by both parties hereto.

16.5 Non-Solicitation: Except as otherwise expressly agreed to by
Vendor in writing, during the term of this Agreement and for a period of one
(1) year following its termination or expiration, Customer agrees not to
directly or indirectly or through third parties solicit or hire for employment
any of Vendor's current or previous employees (unless a period of twelve
months has elapsed from the last date that the employee was employed by
Vendor).

16.6 Customer Name: This Agreement allows Vendor to include
Customer's name in a general listing of Vendor's customers, provided, that
such inclusion will not imply endorsement of Vendor by Customer, nor will it
include any details about specific projects.

12 Tt is often difficult to specify when each of the confidential information was disclosed,
therefore, the commencement of the period for which survival period for confidential
obligations arise is typically set "at the termination of the agreement."
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16.7-1 Jurisdiction: The parties agree to designate the court having
jurisdiction over the location of [Vendor or Customer] as the court of
exclusive jurisdiction for any litigations required in connection with this
Agreement.

16.7-2 Arbitration!3: Any unresolved dispute or controversy arising
under or in connection with this Agreement shall be settled exclusively by
arbitration, conducted before one (1) arbitrator in Tokyo in accordance with
the rules of the International Chamber of Commerce then in effect.
Arbitration shall be conducted in Japanese. A decision by the arbitrator
shall be final and binding. Judgment maybe entered on the arbitrator's
award in any court having jurisdiction.

16.8 Governing Law: This Agreement shall be governed by, and
construed and enforced in accordance with, the laws of Japan. The United
Nations Convention on Contracts for the International Sales of Goods (and
laws enforcing this Convention) shall not apply to this Agreement.

16.9 Entire Agreement: This Agreement, including the Schedules
and Statements of Work attached hereto, sets forth the entire agreement and
understanding of the parties with respect to the subject matter hereof, and
supersedes all prior oral and written agreements, understandings,
representations, conditions and all other communications relating thereto.

IN WITNESS WHEREOF, the parties have executed this Agreement in
duplicate signed by their authorized representatives as of the date first
written above, and each party shall retain one original.

Vendor: Customer:

Signature of authorized Signature of authorized
representative: representative:

Name: Name:

Title: Title:

13 Arbitration clause is a clause expressly providing the parties' agreement that they
will settle disputes through arbitration procedures without resorting to litigation.
Therefore, arbitration clause and clause for jurisdiction is alternative. Parties need to
choose one of them and delete the other.
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SCHEDULE A
Fee Schedule

Invoices will be sent monthly for Services provided pursuant to this Schedule

A.

Fee for services performed in Japan:

Developer/Analyst: JPY [ ] per person per hour
Project leader: JPY [ ] per person per hour

Fee for services performed in other countries or regions outside of Japan:

Developer/Analyst: USD [ ] per person per hour
Project leader: USD [ ] per person per hour

* If Vendor dispatches its personnel to Customer’s location, Customer

shall pay business trip fare and daily allowance of JPY [ ] per person.
*  Invoice shall be prepared for the actual number of hours worked. For
support provided during holidays and weekends, the charges shall be the
normal rate for the number of hours worked.
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STATEMENT OF WORK

(Insert the applicable proposal information here.)

Date:

Document Title:

Reference number:

This Statement of Work is issued pursuant to the terms and conditions of the
Service Agreement dated [MM/DD/YY].

1. Details of Services:

Description of Services:
Working hours:
Location where Services are to be provided:

2. Fee:
Contract Fee:
3. Deliverables:

Delivery Date:
Place of Delivery:

Method of Delivery:
Acceptance requirements:

4. Required skill for workers in Services of Vendor (please describe when
needed)
(Example)
Common skills such as
-One or more persons who are capable of speaking Japanese
-Capability of using MS Word and Excel
-Capability of using operation systems such as Windows/Solaris/Linux
Technical skills such as
-Please describe specific required skills (for example, Java
programming)

5. Others:
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Loaned articles (if any):
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