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1. Background & Question
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*See, e.g., Melville B. Nimmer, Does Copyright Abridge the First Amendment Guarantees of
Free Speech and Press?, 17 UCLA L. Rev. 1180 (1970).



1’ Background—How we interact with computers
has dramatically changed since the 1990s%

Cyber- The real
“space” world

— has become “ubiquitous™
easy, affordable, and transnational
access to communications and data
via miniaturized devices, sensors,

Computers &
digital networks—

whenever and wireless networks, SNS and online

wherever distribution platforms, etc.

BRIZIE C=BEREROFI) — “Society 5.0” <Ffut&., B
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*Seeg, e.g., Itsuko Yamaguchi (David C. Buist trans.), Cyberlaw, THEORY, CULTURE & SOCIETY,

Vol. 23, No. 2-3, at 529 (2006); |. Yamaguchi, Beyond De Facto Freedom: Digital Transformation

of Free Speech Theory in Japan, 38 Stanford Journal of International law 109 (2002); I.

Yamaguchi, Protecting Privacy against Emerging “Smart” Big Data Surveillance: What can be

o Learned From Japanese Law?, PERCORSI COSTITUZIONALI, Vol. 1, at 193 (2014).
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*See, e.g., Carys J. Craig, Globalizing User Rights-Talk: On Copyright Limits and
Rhetorical Risks, 33 Am. U. Intl L. Rev. 1, 2, 26-42 (2017); Pamela Samuelson,
Possible Futures of Fair Use, 90 Wash. L. Rev. 815, 857 (2015).
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In recent years,

the concept of “users’ rights” has become
an important part of efforts

to infuse normative content in various

efforts to delineate the public’s stake
in the copyright system.*

* Introduction, in COPYRIGHT LAW IN AN AGE OF LIMITATIONS
AND EXCEPTIONS 3 (Ruth L. Okediji, ed., 2017). (emphasis added)
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CCHE#-#Iik—CCH Canadian Ltd. v. Law Society of Upper Canada,
[2004] 1 S.C.R. 339, 2004 SCC 13, at [48] (emphasis added)

48 Before reviewing the scope of the fair dealing exception
under the Copyright Act, it is important to clarify some general
considerations about exceptions to copyright infringement.
Procedurally, a defendant is required to prove that his or her dealing
with a work has been fair; however, the fair dealing exception is
perhaps more properly understood as an integral part of the
Copyright Act than simply a defence. Any act falling within the fair
dealing exception will not be an infringement of copyright. The fair
dealing exception, like other exceptions in the Copyright
Act, is a user's right. In order to maintain the proper balance
between the rights of a copyright owner and users' interests, it
must not be interpreted restrictively. As Professor Vaver,
supra, has explained, at p. 171: "User rights are not just loopholes.
Both owner rights and user rights should therefore be given the fair
and balanced reading that befits remedial legislation. *

See also DAVID VAVER, COPYRIGHT LAW 171 (2000)
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—Br: TRAC Bhfz(close®
jj j‘ 9%1’51@‘% cf. fair use

s. 29 Fair dealing for the purpose of research or private study does not
infringe copyright.

[contdl CCH Canadian Ltd. v. Law Society of Upper Canada,
[2004] 1 S.C.R. 339, 2004 SCC 13, at [51] (emphasis added)

o1 The fair dealing exception under s. 29 is open to those who can
show that their dealings with a copyrighted work were for the purpose of

research or private study. “Research” must be given a large and

liberal interpretation in order to ensure that users’ rights are not
unduly constrained. | agree with the Court of Appeal that research is not
limited to non—commercial or private contexts. The Court of Appeal
correctly noted, at para. 128, that “[r]esearch for the purpose of advising
clients, giving opinions, arguing cases, preparing briefs and factums is
nonetheless research”. Lawyers carrying on the business of law for profit
are conducting research within the meaning of s. 29 of the Copyright Act.

—2012F Z{FHEIAWIE

s. 29 Fair dealing for the purpose of research, private study, education,
parody or satire does not infringe copyright.
+s. 29.21 Non-commercial User-generated Content...—2{EDE =
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US Constitution

Art.1, 88, cl.8
(1788)

Copyright Act
of 1976

EZFE1ELE

- The Congress shall have
power...

To promote the progress of
science and useful arts, by
securing for limited times to
authors and inventors the
exclusive right to their
respective writings and
discoveries; ...

- 17 US.C. § 106

Exclusive rights in
copyrighted works

- 8107 Limitations on
exclusive rights: Fair use

- §108 Limitations ...

(emphasis added)
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§ 107/. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or phonorecords or

by any other means specified by that section, for purposes such as criticism,
comment, news reporting, teaching (including multiple copies for classroom use),

scholarship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use the factors to be
considered shall include—

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work:

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.

+ § 108. Limitations on exclusive rights: Reproduction by libraries and archives
...(f) Nothing in this section--

...(4) in any way affects the right of fair use as provided by section 107,
or any contractual obligations assumed at any time by the library or archives
when it obtained a copy or phonorecord of a work in its collections.

11
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ﬁ%?ﬁﬁs%ﬁéﬁg (emphasis added)
shall make no law
...abridging the

freedom of speech, Eldred v. Ashcroft, 537 U.S. 186,
or of the press... 219-221 (2003)—

copyright’s limited monopolies are
compatible with free speech

principles
- Dcopyright's purpose * the “traditional
- @copyright law contains contours” of copyright
“built-in First Amendment protection--?
accommodations”— +Golan v. Holder, 565
D ielee/pEEslon US. 302, 328-329
dichotomy, (ii) “fair use (2012) % —@) & (ii)

defense
12
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Lenz v. Universal Music Corp., 815 F.3d 1145, 1152-1153 (9th Cir. 2016)+ ##&slide

Given that 17 U.S.C. § 107 expressly authorizes fair use, labeling it as an
affirmative defense that excuses conduct is a misnomer:

Although the traditional approach is to view “fair use” as an affirmative defense,
this writer, speaking only for himself, is of the opinion that it is better viewed as a
right granted by the Copyright Act of 1976. Originally, as a judicial doctrine without
any statutory basis, fair use was an infringement that was excused—this is
presumably why it was treated as a defense. As a statutory doctrine, however, fair
use is not an infringement. Thus, since the passage of the 1976 Act, fair use
should no longer be considered an infringement to be excused; instead, it is

logical to view fair use as a right. Regardless of how fair use is viewed, it is clear
that the burden of proving fair use is always on the putative infringer.

Bateman v. Mnemonics, Inc., 79 F.3d 1532, 1542 n. 22 (11th Cir.1996) (Birch, J.).

Even if, as Universal urges, fair use is classified as an “affirmative
defense,” we hold—for the purposes of the DMCA—fair use is uniquely
situated in copyright law so as to be treated differently than traditional
affirmative defenses. We conclude that because 17 U.S.C. § 107 created a
type of non—infringing use, fair use is “authorized by the law” and a
copyright holder must consider the existence of fair use before sending a
takedown notification under § 512(c).
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Lenz v. Universal Music Corp., 801 F.3d 1126, 1135-36 (9th Cir. 2015), opinion
amended and superseded on denial of reh g, 815 F.3d 1145 (9th Cir. 2016)

We note, without passing judgment, that the implementation of computer
algorithms appears to be a valid and good faith middle ground for
processing a plethora of content while still meeting the DMCA ‘s
requirements to somehow consider fair use. -+ For example,

consideration of fair use may be sufficient if copyright holders utilize
/—4 computer programs that automatically identify for takedown notifications

20164 | content where: “(1) the video track matches the video track of a
LR copyrighted work submitted by a content owner; (2) the audio track
< Tl matches the audio track of that same copyrighted work; and (3) nearly the

" entirety ... is comprised of a single copyrighted work.

( AHIBR

Copyright holders could then employ individuals like Johnson to review
the minimal remaining content a computer program does not cull.

5 B O ERIEE —AIRIOTE D IR IERELS - B £85fE L7, (emphasis added)
VB A—SDTFLT Y RAIZEBEEREDHREA..
—JI71—RADEEMZEMITTVWSIREODEHDLAHET &

LTHER~ADTH R EEDEMEL. FHEOHE ST, Fair use by
ROV AT LR, ZLTHRY FEDTS Y T+ —LBEE design:
12 & BRI ORMUREFRZE L =0hd BT F IR orrivacy
(private ordering) MH([Z, LIAIZ L TEHMIC y f:ygn,
HARAAUTNL CENTEDZDOMN? CLe. 14

*Niva Elkin-Koren, Fair Use by Design, 64 UCLA L. Rev. 1082, 1084-1085 (2017).




5. Conclusion & B A&EADRE
—<YNFGORA>HEHEFRTHFvI#EE

HI#§2, 3.4+

HAEANDRE LEDHEEHEEZBEAT-.
&IFRDIL & CCTORFRDIRA > b—
BREO%RE—

ORBFEOBEHEEZSFELEVNSWIT N
BERGFAEMEMDARICE LTI,

A7 IILTY X LDOHEGHAE WS -ERIREDOELIZ4#
LY\, EXDNTVRADEYAZFRERIZCREEL TS BHEMN
HY. ZO5LELDIE<SYNSVRAS>OEAZIBIRT S
FxvPELTOHEN., 12— —54 V] B2
EEINTWREWNSIZETHS,

19



5’ Conclusion >k D—@

D DRA > FEESET
BB ANEMNE
Ly> f_%&ff LI:IH:H_)
QL YEBSHZ LA

TaA—H—54 Y=
DEEICHLAIED?

—ZLZLRMED TR EXICIE
EHIOD ATy b DNRBE
QEMEIEDIRED=HICITEESE
~DEEROHESHENDFEDH
Tod ERICBRFEORMEFIC
T EALTES=OITTRE
EFDMNELFLLER
—2F YL, TRMERNGZFUD
XE(CEHLSBHE] M. EFEE
DENGHEEDFIZE T H—

E LS ERT

*Niva Elkin-Koren, Copyright in a Digital Ecosystem, in COPYRIGHT LAW IN AN AGE OF LIMITATIONS
AND EXCEPTIONS 147-148 (Ruth L. Okediji, ed., 2017); Introduction, in supra, at 3-4. 16
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* Benjamin L. W. Sobel, Artificial Intelligence’s Fair Use Crisis, 41 Colum. J.L. & Arts 45, 47-48,
695-66, 82-90 (2017); James Grimmelmann, Copyright for Literate Robots, 101 lowa L. Rev. 657,
673-681 (2016). *Ex RNRA[FN44FE11 H20 B FIEE23E 11514908 (B LEREH) , 17
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* Pamela Samuelson, Possible Futures of Fair Use, 90 Wash. L. Rev. 815, 857-865 (2015); Pamela

Samuelson, The Relative Virtues of Bottom-Up and Top-Down Theories of Fair Use, 83 U. Chi. L. Rev.

Online, 206, 219-220 (2017). F 1=, BRI TOEIEHEHIRIBE DRITHRIEZE D < DR
S LbhzY. HFE-58 I -0 MERIREE) 62BUT. #3HE,
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[ZRIF 7£/ﬁ:|:|“=ﬁd)&i“ e | - Who decides/controls?

What comes next: - How to allocate benefits &
—automated or even responsibilities--e.g., foreseeability &
autonomous algorithmic causation?—Who exactly should be
gigt'g'rgg W?hk'rr%? ) \ - held liable for harms caused by
human intervention, algorithmic demsmn-makmg, among
empowered by... complexly-related multiple entities*?

K, _ - How to ensure justice,
© e fairness, & accountability**?
‘ - The role of the Courts?
<—Legal reasoning

% search engines, |
autonomous driving,
medical diagnosis,

Cgvrgggé%%su%e > B | g d ata etC DT

*See, e.9., Andrew Tutt, An FDA for Algorithms, 69 Admin. L. Rev. 83, 94-96, 109 (2017), Jack M. Balkin, The Path of Robot/cs Law, 6
Cal. L. Rev. Circuit 45, 46 51-55 (2015); Matthew U. Scherer, Regulat/ng Artificial Intelllgence systems, 29 Harv. J.L. & Tech. 353, 356-
357, 397-398 (2016). ** |JS Executive Office of the President, Preparing for the Future of Artificial Intelligence 1-4, 13-14, 30, 37-38
(Oct. 2016), ; see also
UK Parliament, House of Commons, Science & Technology Committee, Robotics and artificial intelligence 16-26 (Oct. 2016),

; European Parliament, Resolution of 16 February 2017 with
recommendations to the Commission on Civil Law Rules on Robotics (2015/2103(INL)) P8 TA(2017)0051 paras. 10-14, 18-21, 49-39,

(emphasis added)
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https://www.publications.parliament.uk/pa/cm201617/cmselect/cmsctech/145/145.pdf
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201tz I DIFHIRET:SNS, “Users”, actively
& Government EhE I FEY b 9390 . engaging in
Big data, Al, loT... sharing &

S collaborative
Constitutional creation(IAl)
freedony of |
expression/ 2 1= MRS
No cepsorship mRMI%124H1|  Speakers/ B2 P)AE &

ERARIEFN44-11- Publishers “User rights”, s
26THIE 2345115 /Creators b’hé*&*”]
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to serve the people’s

(Intermediaries)—
“right to know”

Distributers, Internet Service
Providers (ISP), “Platformers”,
Search engine operators ?
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