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AI’S ELSI
On Jan. 16-17, 2019 @ MIT（Boston） / AIGO: AI expert Group at OECD



AI’S ELSI

–「Human-centric ＡＩ」

–「Trustworthy ＡＩ」



 MIC:  Ministry of Internal Affairs & Communications Jan. 2016 to Present

•The Conference toward AI Network Society  Oct. 2016 to Present
• Conference on AI: Intelligent Machines, Smart Policies, Co-sponsored by MIC and OECD
• Forum toward AI Network Society (Int’l Symposium) in Tokyo, Sponsored by MIC. 
• Conference on Artificial Intelligence and US-Japan Alliance Engagement, Carnegie Endowment for Int’l Peace (Embassy of Japan 

in the U.S.A. and MIC)
• Technology Foresight Forum 2016 on AI, OECD 
• G7 ICT Ministers’ Meeting in Takamatsu, Kagawa

• Conference on Networking among AIs Jan. to June 2016

OECD Sept. 2018  to May 2019
• OECD AI Principles / Council Recommendation on AI 

(May 2019)
• ＡＩGO   Sep. 2018 to Feb. 2019

Ｇ２０ June 2019
• G20 AI Principles / Ministerial Meeting on 
Trade and Digital Economy

Cabinet Office Apr. 2018 to Mar. 2019
• Council of Principles of Human-centric 

AI
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Nikkei on Feb. 20, 2019



OECD・AI専門家会合
AI expert Group at the OECD (AIGO：エイゴ／エイ・アイ・ゴー)

AIGO’s 1st meeting at OECD in Paris, Sept. 24-25, 2018

AIGO’s 2nd meeting at OECD in Paris, Nov. 12, 2018
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See SUSUMU HIRANO, ROBOT LAW, 267-68 (Kobundo 2nd ed. 2019 in Japanese).

EU
Precautionary 
Principle

US
Permissionless
Development

JP
Non-binding Approach

Non-binding norms

versus

AI’S ELSI

＝ Soft Law



• Soft Law
– Non-regulatory and non-binding approach
– xxx Principles and xxx Guidelines

• Multi-Stakeholders’ Participation
– Acedemia, Corporations, and Consumer Organizations

• Efforts by Japanese Gov’t to Contribute to 
Build Global Standards （Japan → G7 / OECD → G20）

– Governmental organizations such as Cabinet Office and 
MIC collaborated to contribute to OECD, G7, and G20.
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Susumu Hirano, Robot Law and Eathics, 34 
JOURNAL OF THE JAPANESE SOCIETY FOR ARTIFICIAL
INTELLIGENCE 188, 189 (2019)(in Japanese).
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SOCIALLY ACCEPTABLE AI

S T E M

Science,
Technology,
Engineering, and
Mathematics

Ｅ Ｌ Ｓ Ｉ

Ethical,
Legal, and
Social
Implications

Socially Acceptable AI 10



• Artificial General Intelligence (AGI) should not be 
subject to soft-law principles or guidelines much 
less hard law.

• This is because AGI is only a hypothesis and too 
difficult to be realized as of now. 

See, e.g., Preferred Network (Hiroshi MARUYAMA & Yusuke DOI), Opinion on “The Council for Social 
Principles of Human-centric AI,” May 7, 2018, 
https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf (last visited Jan. 30, 2021)(in Japanese);  
and Keidanren (Japan Business Federation), AI Utilization Strategy: Toward Realization of AI-Ready 
Society, Feb. 19, 2019, at 4 https://www.keidanren.or.jp/policy/2019/013_honbun.pdf (last visited Jan. 30, 
2021)(in Japanese).
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https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf
https://www.keidanren.or.jp/policy/2019/013_honbun.pdf


[T]he inability to predict future outcomes does not 
imply that scientific advances always should go 
unchecked. Scientists conducting research and creating 
technology may not be as aware . . . of the potential 
problems posed by their discoveries. Richard Posner has 
noted that “[s]cientists want to advance scientific 
knowledge rather than to protect society from science; 
the policy maker's ordering of values is the reverse.  
Not that scientists are indifferent to public safety; 
but it is not their business and sometimes it is in 
competition with their business.”[]  In short, 
scientists want what is best for science, not 
necessarily what is best for society. Consequently, 
Posner encourages lawyers and lawmakers to think in 
terms of prevention.[]

Jessica L. Roberts, Preempting Discrimination: Lessons from the Genetic Information 
Nondiscrimination Act, 63 VAND. L. REV. 439, 481-82 (2010)(emphasis added)(citing
RICHARD A. POSNER, CATASTROPHE: RISK AND RESPONSE 99 (2004)).
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Scientists
Ｓ・Ｔ・Ｅ・Ｍ

1st Priority of Value:
Advancement of 

Scientific Knowledge

Policymakers
Ｅ・Ｌ・Ｓ・Ｉ

1st Priority of Value:

Public safety
versus

AI’S ELSI

Conflict of Priorities
The advancement of scientific knowledge and 
public safety sometimes conflict each other when 
scientists and policymakers consider the implications 
of artificial general intelligence (AGI) or 
artificial super-intelligence(ASI).



AI’S ELSI

A T-shirt owned 
by S. HIRANO 
who bought it in 
Orland, Florida.



AI’S ELSI

～Importance of Humanities, Social Science, and 
Interdisciplinary Approaches～



• People should not discuss on AI using as  
examples Artificial General Intelligence 
(AGI), strong AI, Singularities, fiction such 
as novels or films, especially science fiction 
(and especially The Terminator?!).

• This is because they are only a hypotheses; 
as of now these are too difficult to be 
realized. 

AI’S ELSI

See, e.g., Preferred Network (Hiroshi MARUYAMA & Yusuke DOI), Opinion on “The Council for Social Principles of Human-centric 
AI,” May 7, 2018, https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf (last visited Jan. 30, 2021)(in Japanese);  and 
Keidanren (Japan Business Federation), AI Utilization Strategy: Toward Realization of AI-Ready Society, Feb. 19, 2019, at 4 
https://www.keidanren.or.jp/policy/2019/013_honbun.pdf (last visited Jan. 30, 2021)(in Japanese).

https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf
https://www.keidanren.or.jp/policy/2019/013_honbun.pdf
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(emphasis added)



AI’S ELSI

The picture is the Japanese translation supervised 
by S. HIRANO.



• hypotheticals or hypo.
→ Stories have been used to deepen students’ understanding on legal principles and to 

cultivate their abilities to “think like a lawyer” which is called “case studies” or “case 
method.”

• In jurisdictions where a case-law approarch rather than statutory-law one is 
inherited:
– Deductive reasoning through analysis of many cases (i.e., stories!) is very important.
– This kind of legal training usually starts from a sentence like “Suppose . . . ,” which 

means that law teachers use fictions.
– Therefore, fictions are very important for lawyers.
– This style of legal education is said to be invented in 1870(!) by Dean Christopher 

Columbus Langdell and used first in his contract course.(*)

• 〈Socratic Method and Case Method〉

– Even in popular culture, people can see examples of the case method along with 
Socratic method.   For example, see Paper Chase (20th Century Fox 1973) and SCOTT
TUROW, ONE L (1977).

(+) See E. ALLAN FARNSWORTH, AN INTRODUCTION TO THE LEGAL SYSTEM IN THE UNITED STATES 85 (3d. Ed. 1996) cited in SUSUMU HIRANO, AMERICAN CONTRACTS (2nd ed. 2019)(in 
Japanese). 
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European Parliament, Civil Law Rules on Robotics, 2015/2103 (INL), Jan. 12, 2017, 
<https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html?redirect> (last visited Dec. 12, 2020.

• In the field of robot ethics, machine ethics, or robot law, the Three Laws of 
Robotics or pieces of Isaac Asimov such as “Runaround” or “Liar!”  are very often 
cited.  But they are all fictions!  

• In the field of privacy law, Big Brother or GEORGE OWELL’s 1984 (1949) is very often 
cited.  But they are also fictions!!

• HAL 9000 is also cited often in various academic pieces including legal ones.  But 
it is also a fiction in a film, 2001 Space Odyssey (Metro-Goldwyn-Mayer 1968)!!! 

• Therefore, it is nonsense to disregard or look down fictions!!!!
__________________________.

https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html?redirect
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HAL’S LEGACY : 
2001’S COMPUTER AS DREAM AND REALITY

（David G. Stork ed. MIT Press 1997）

Picture:  Author’s nameplate @ the Conference toward 
AI Network Society in Kasumigaseki, Tokyo on July 25, 
2017.

https://mitpress.mit.edu/books/hals-legacy
(last visited Dec. 22, 2020)

https://mitpress.mit.edu/books/hals-legacy


• Godzilla (Tōhō 1954)
• It was the time when Japan’s people hesitated to say 

openly what they really thought which was against the 
U.S. such as Hiroshima and Nagasaki . . . . 

• Thus, the film-maker conveyed a message, through 
Godzilla, which was against nuclear bombs or nuclear 
experiments.

• And Discovery Channel said that the message reached 
American people who felt in their inner hearts sorry for 
having dropped the bombs. (*)

(*) Source： Episode 3, Monsters, James Cameron’s Story of Science Fiction, 
aired at 23:00-24:00 on Dec. 11, 2020 in Japan. 
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• Godzilla (Tōhō 1954), supra.
• Dr. Strangelove or: How I Learned to Stop 

Worrying and Love the Bomb (Columbia Pictures 
1964).

• The Terminator (Orion Pictures 1984).
– See, especially, Terminator 3: Rise of the Machines (Warner Bros. Pictures 2003).

• Nausicaä of the Valley of the Wind (Tōei
Company 1984)(The “Seven Days of Fire” and 
the “Giant Warrior” seem to be metaphors of 
nuclear war/weapons.)
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in 『情報通信学会誌』 35巻4号109頁, 109頁 (2018).

AI’S ELSI

JSICR [THE JAPAN SOCIETY OF INFORMATION AND
COMMUNICATION RESEARCH] JOURNAL, Vol. 35, No. 4, 
at 109 (2018). 
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平野 「ロボット法と学際法学」supra, at 110頁.

• H. G. WELLS, THE ISLAND OF DR. MOREAU (1896!!)
• It was written when DNA was not discovered by human beings.
• But now it seems to warn us of the danger of gene manipulations.
• “[T]oday’s science is  creeping towards yesterday’s science 

fiction. ”  Haskell A. Holloman,  Fourth Amendment Time Machines 
(And What They Might Say about Body Cameras), 18 U. PENN. J. 
CONST. L. 933, 936 (2016).



Scientists, too, need to "face up to the warning" in 
the persistent folklore of "Dr. Faustus, Dr. 
Frankenstein, Dr. Moreau, . . . , [and] Dr. Strangelove

In these images of our popular culture resides a 
legitimate public fear of the scientist's stripped-
down depersonalized conception of knowledge-a fear 
that our scientists, well-intentioned and decent men 
and women all, will go on being titans who create 
monsters.[]

In contemporary literature and film, public fear of 
science, and the implied warning to scientists to be 
more careful and responsible with respect to both their 
false confidence and their actual capabilities, 
continues to be expressed.

David Caudill, Law-and-Literature, Literature-and-Science, 
and Enhancing the Discourse of Law/Science Relations, 27 J. 
LEGAL PROF. 1, 5 (2002/2003).
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平野 「ロボット法と学際法学」supra, at 111頁.

_______________________
後注）22
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平野 「ロボット法と学際法学」supra, at 111-12頁.

_______________________
後注）25
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仮想的状況と思考実験——あなたはどう考えるだろうか
いかにもありそうではあるが、現実に生じていないこと——ＳＦ映画は典型的にこうし

た世界を描いている。本書の論考の大多数がＳＦ映画を題材にしているが、その理由に
は、ＳＦが「思考実験」という倫理学に特有な方法に向いている、という事情がある。
「思考実験」においては、「もし～だったら」という倫理学に特有な状況設定のもとで、
その場合に、あなたはどう思うだろうか、どうすべきだろうか、などを考えるように求
められる。
. . . 。思考実験は、極端で非現実な状況を想定させることで、かえって、私たちがどう

いう風に物事を見ているのか、の直観を明らかにする。例えば、. . . 。『わたしを離さ
ないで』[KAZUO ISHIGURO, NEVER LET ME GO (2005)]を取り上げた第三章いおいても、思考実験
の方法が活用されていた。そこでは、クローン人間たちが将来臓器提供するために寄宿
制の施設で育てられているというＳＦ的状況 . . . で、クローン人間を、移植用臓器を得
るための手段として利用し尽くして良いのか、が問われた。それによって、現実に私た
ちが面している臓器移植をめぐる道徳的問題をありありと考えるきっかけが、提供され
たのである。
. . . 。「もし～であれば」の「～」の部分自体を私たちに解釈させることにより、ＳＦ

は、私たちに、今、あるいは今後、何がシリアスな問題になりうるのかを示唆する。あ
るいは、何を今考えるべきなのか、あるいは何を今後考えていくべきなのか、そういう
問い自体を強いる。

吉川孝, 他編著『映画で考える生命環境倫理学』___頁（勁草社, 2019年）（強調付加）

引用『映画で考える生命環境倫理学』1/2



典型的に、ＳＦは「近未来」を描くものであり、また、その近未来は「科学技術」
が実現する世界の相貌で、特に、現在の世界からの重大な（特に破壊的な）変化を通
じてイメージされる。未来という未知の時空は、科学技術の行方という特定の観点か
ら解釈されている。それゆえに、その——いかにもありあそうだが、まだ現実ではない
——仮想的状況の設定自体には、私たちが、現在の世界をどのように捉えているのか、
近い将来に世界は技術の力でどう変わっていくと予感しているのか、などが反映され
ている。

それゆえ、現在とはずいぶんと様子の違い未来の風景から、しかしその未来へと向
かう現在を生きる私たちの世界や生活スタイルがはっきりと照らしだされることがあ
る。第八章では、〈絶対戦争〉の後で汚染物質に肌をさらしながらなおも生きている
（『風の谷のナウシカ』）という状況が現に想定されうる現在について、たとえ
ば、. . . 核軍拡を進め、〈絶対戦争〉の可能性を現に含んでいる現代世界のあり方を
問いただした。『アバター』を取り上げた第二章では、地球の資源開発会社が宇宙の
島パンドラで展開する、. . . 戦闘行為、科学的研究などの描写に焦点をあてた。その
描写のなかに、「原生自然」の保護についての現在の先進国の人々 . . . の言説は無垢
でも中立でもなく、現地住民に対する無関心や権威の行使といった道徳的に由々しい
問題を含んでいることが示唆されていた。

同上（強調付加）．

引用『映画で考える生命環境倫理学』2/2
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３．“Ｌ” in ＥＬＳＩ？！

～Enlarged Zone of Products Liability～

AI’S ELSI
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• European Parliament’s resolution in Oct. 
2020.

• Strict liability applied to high-risk AI 
operators

• Reversal of the burden of proof for fault-
based liability

See also the Expert Group on Liability and New 
Technologies―New Technologies Formation (NTF), 
European Commission, Liability for Artificial Intelligence 
and Other Emerging Digital Technologies (2019), 
https://ec.europa.eu/transparency/regexpert/index.cfm?do=
groupDetail.groupMeetingDoc&docid=36608 (last visited 
Feb. 3, 2021). 

https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html
https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupMeetingDoc&docid=36608
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中央大学
国際情報学部（iTL = integrated IT + Law）
２０２１年度ガイドブック4頁<https://www.chuo-
u.ac.jp/uploads/2020/06/academics_faculties_itl_guide_itl_01.pdf?1608473693858>(last visited Dec. 21, 2020).

Necessity of Reconstructing 
Civil Liability Regime;

• π’s difficulty of proving 
prima facie case due to:

• over-the-air update, 
opacity/black-box, data 
dependency, and autonomy.

• Clear rules are desirable. 
• Deterrent effects on high-

risk AI are expected. 
• Results of the rviewal of 

Product Liability Directive 
(1985)(ＣＰＳ).

See Committee on Legal Affairs, Report with 
Recommendations to the Commission on a 
Civil Liability Regime for Artificial 
Intelligence (2020/2014 (INL)), Oct. 5, 2020 
<REPORT with recommendations to the 
Commission on a civil liability regime for 
artificial intelligence (europa.eu)> (last 
visited Dec. 23, 2020).  Prima facie case

ＥＵ

https://www.chuo-u.ac.jp/uploads/2020/06/academics_faculties_itl_guide_itl_01.pdf?1608473693858
https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html


See SUSUMU HIRANO, ROBOT LAW, 267-68 (Kobundo 2nd ed. 2019 in Japanese).
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versus

AI’S ELSI

＝ Soft Law



European Law

Continental
Law

Statutory Law
(NAPOLEON CODE)

ex ante
approarch

“Precautionary 
Principle”

American Law

Common
Law

Case Law

ex post
approarch

“Permissionless
Development”

Japan
Before WW II :  Influenced much by continental law

After WW II  :  Influenced much by American law

versus

AI’S ELSI

U.K.
?
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SUSUMU HIRANO, 
AMERICAN TORTS 41-42 
(Chuo Univ. Press 
2006)(in Japases).

Fault-based liab. ↓

Liab.-w/o fault→

↑ Regulations / Admin. law



high-risk AI operatorの厳格責任

AI’S ELSI

Civil Liability Regime for 
Artificial Intelligence, supra.



high-risk AI以外の

operatorの責任

AI’S ELSI

Id.



立証責任転換検討の要請
Reversal of the Burden of Proof

(res ipsa loquitur)

AI’S ELSI

Id.



• High-risk AI operator’s liability seems to be similar to abnormally 
dangerous activities rather than products Liability.  Because:

• Prod. liab. requires “defect,” while high-risk AI operator’s liability 
does NOT require it;

• Nether the liability based upon abnormally dangerous activities 
requires “defect;”

• Both the liability based upon abnormally dangerous activities and 
high-risk AI operator’s liability discourage activities themselves 
rather than encourage precautions;  and

• Prod. liab. is not purely strict liability; it is a hybrid of both liab.-w/o 
fault and fault-based liab.

AI’S ELSI



§20  Abnormally Dangerous Activities
• (a) An actor who carries on an abnormally 

dangerous activity is subject to strict liability 
for physical harm resulting from the activity.

• (b) An activity is abnormally dangerous if:
– (1) the activity creates a foreseeable and highly 

significant risk of physical harm even when 
reasonable care is exercised by all actors; and

– (2) the activity is not one of common usage.

AI’S ELSI

RESTATEMENT (THIRD) OF TORTS: PHYSICAL AND EMOTIONAL HARMS §20 (2010) 
(emphasis added).



• Manufacturing Defect
– deviation-from-the-norm test  (consumer expectation test) = liability-

w/o fault
– Escola v. Coca-Cola (concurring, Traynor, J.)
– typical uni-lateral risks/pre-cautions

• Design Defect
– RAD + CBA ≒ fault-based liability i.e., ⊿ unreasonably failed to 

adopt a reasonable alternative design ≒ breach of duty of due care
– E.g., think about an allegation that coffee is too hot which brought 

about third degree barns.
– Categorical liability is determined by the risk-utility test.

• Failure to Warn
– “Failure” means breach of duty to warn (i.e., breach of duty of due 

care), which means fault-based liability!

AI’S ELSI



Res ipsa inference of defect
The Malfunction Doctrine
“[Failure] to perform its [a product’s] manifestly intended function”
Proving defect (and proximate cause) by circumstantial evidence
Reversal of the burden of proof
A derivative from res ipsa loquitur

Foreign Objects in Food
Katsurakawa v. McDonalds, HANJI, No, 1682, at 106 (Nagoya D. Ct. June 30, 1999).

Japan’s first case reported to which THE PROD. LIAB. STATUTE (Law No. 85, 1994) 
applied 

Orange juice with a foreign object
Typical breach of consumer expectations/deviation from the norm ≒ manufacturing 
defect

AI’S ELSI



製造物責任法の三極比

AI’S ELSI

１９６５年
US） RESTATEMENT (SECOND) OF TORTS §402A
• Almost only Manufacturing Defect; therefore, Liab.-w/o Fault

１９８５年
EU） PRODUCT LIABILITY DIRECTIVE (EC指令)

１９９４年
JP） 製造物責任法（PL法）

１９９８年
米国） RESTATEMENT (THIRD) OF TORTS: PROD. LIAB.
• Hybrid of Liability-w/o Fault and Fault-based Liability

【OLD】

【OLD】

【NEW】

【OLD】



製造物責任法の三極比

AI’S ELSI

１９６５年 2d Rest.§402A １９９８年 3d Rest. Prod. Liab.

１９８５年 Product Liability Directive
“[a product does] not provide the safety which a person is entitled to expect”

１９９４年 製造物責任法
「通常人」の基準 ／ 「通常有すべき安全性を欠く」

“consumer expectation test” “deviation-from-the-norm test”
“RAD + cost-benefit-analysis test”

US

EU

JPN



ＡＩのガバナンスの在り方は？

AI’S ELSI

双方的危険 / 予防 (*1)
Bilateral Risks

Bilateral Precautions

一方的危険 / 予防
Unilateral Risks

Unilateral Precautions

E.g., 熱いコーヒーをこぼして拭き取らない為に生じた
大火傷 (*2)

E.g., 住宅地に於けるダイナマイトを使用
した建物解体 (*3)

過失責任
Fault-based Liability

厳格責任
Liability-w/o Fault

注意を喚起
encouraging precautions

活動自体を抑制
discouraging activities themselves

(*1) best risk minimizer (cheapest cost avoider)に注意を喚起することにより、抑止機能を働かせることが重要。平
野『アメリカ不法行為法』（2006年）前掲 at 248-49頁．

(*2) See McMahon v. Bunn-O-Matic, 150 F.3d 651 (7th Cir. 1998)(Easterbrook, J.).
See also 平野晋「イースターブルック判事の法廷意見と “法と行動科学（認知心理学）” —ホットドリンク火傷訴訟
“Liebeck”事件に於いて高額評決が付与されたのは何故か—」in『小島武司古稀祝賀・民事司法の法理と政策（下）』
213頁（商事法務 ２００８年）.

(*3) RESTATEMENT (THIRD) OF TORTS: PHYS. & EMOT. HARM§20 (2010) (abnormally dangerous activities).



ＡＩのガバナンスの在り方は？

AI’S ELSI

平野 『アメリカ不法行為法』
前掲 at 248-49頁
（２００６年）

なお、平野が２００６年に日本に紹介し
た「双方的危険→注意喚起」や「一方的
危険→行動抑制」の考え方は、今年に

なってからも以下の書籍にて紹介され
ているので、ご参考まで：

宍戸常寿, 大屋雄裕, 他編著『ＡＩ
と社会と法: パラダイムシフトは
起きるか？』161, 172, 頁（有斐閣
２０２０年）



Questions
• It might be better to take a scheme like New Zealand’s Accident 

Compensation Corporation rather than a regime based on civil liability 
lawsuit. Because:
– The latter’s t/a costs are high; and
– The latter might unfairly labels a blame on a wrong guy. 

• Then, a legal entity w/ enough capital in a vehicle might be better?!

• Hard-law approach is taken.
– Are there no chilling effects?

• Is the multi-stakeholder approach taken?
– Do industries or corporations concur?

• Do various European constituents reach a consensus?
– Approximately a dozen nations do not seem to concur with the Report . . . .

• The report is not based on real AI cases, but just based on hypotheses.
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ＡＩのガバナンスの在り方は？
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SUSUMU HIRANO, AMERICAN
TORTS 38-39 (Chuo Univ. 
Press 2006)(in Japanese).

Torts

Objectives of Torts



その他
Others / Miscellaneous
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免責の契約は無効
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Id.Civil Liability Regime for Artificial Intelligence, supra.



定義 (1/2)
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cont’d
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定義 (2/2)
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上限額
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期間制限
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連帯責任

AI’S ELSI

Id.



寄与過失

Id.
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日本の自動車損害賠償保障法

AI’S ELSI

（自動車損害賠償責任）
第三条 自己のために自動車を運行の用に供する者は、その運行によつて他
人の生命又は身体を害したときは、これによつて生じた損害を賠償する責に
任ずる。ただし、自己及び運転者が自動車の運行に関し注意を怠らなかつた
こと、被害者又は運転者以外の第三者に故意又は過失があつたこと並びに自
動車に構造上の欠陥又は機能の障害がなかつたことを証明したときは、この
限りでない。




