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No More Naked Al
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AT Principles / Guidelines :
Is

Japan Took Initiative to IJJ J@I@a tandards

G20 June 2019
* G20 Al Principles / Ministerial Meeting on

@/’ OECD ‘ +* Trade and Digital Economy

SETTERPOLCIES FOR BT R LV OECD Sept. 2018 to May 2019

. OECD Al Principles / Council Recommendation on Al
(May 2019)

 AIGO Sep. 2018 to Feb. 2019

/WF'%EJH“

" Cabinet Office

Cabinet Office Apr. 2018 to Mar. 2019

g g * Council of Principles of Human-centric

MIC 2“{:2'&;;21:21:‘?;*?*"5 I I N . dl- I I DN DN DS DN D DN D DN D D D B B e .

v MIC: Ministry of Internal Affairs & Communications san. 206 to present

*The Conference toward Al Network Society Oct. 2016 to Present

@//OECD * Conference on Al: Intelligent Machines, Smart Policies, Co-sponsored by MIC and OECD ¢ o 'ﬁ*\

* Forum toward Al Network Society (Int’| Symposium) in Tokyo, Sponsored by MIC.

* Conference on Artificial Intelligence and US-Japan Alliance Engagement, Carnegie Endowment for Int’l Pea : Emb.sy of Japan
— in the U.S.A. and MIC) ‘1 CARNEGIE 5

@”OECD * Technology Foresight Forum 2016 on Al, OECD 4 INTERNATIONAL PEACE : ——

* G7 ICT Ministers’ Meeting in Takamatsu, Kagawa A j’ : \

* Conference on Networking among Als Jan. to June 2016 | i)

ENDOWMENT FOR

Al’s ELSI
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Japan’s Contribution toward
Global Standards

Precautionary
Principle

Iversus I

|

Non-binding Approach == Soft Law " 7 "ﬁ

Non-binding norms

Permissionless
Development

A

See SUsUMU HIRANO, ROBOT LAw, 267-68 (Kobundo 2nd ed. 2019 in Japanese). *
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Features of Al Principles

and Guidelines
e Soft Law

— Non-regulatory and non-binding approach
— xxx Principles and xxx Guidelines

* Multi-Stakeholders’ Participation

— Acedemia, Corporations, and Consumer Organizations

» Efforts by Japanese Gov’t to Contribute to
Build Global Standards (apan -» 67/ 0EcD - G20)

— Governmental organizations such as Cabinet Office and
MIC collaborated to contribute to OECD, G7, and G20.
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Robot Law and Ethics
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Susumu Hirano
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Faculty of Policy Studies,
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Keywords: soft law, cyberlaw, the law of the h
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*5 Oliver Wendell Holmes: The path of the law, 10 Harv. L.
Reu, pp. 457458 (1897) (AT 3 ET)
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-‘J—,ME!i*'
LS 2y A mEIRS GEI

aw’”’ ?

10 [V 7 ba—] (softlaw) &%, #HEI O WL ZEKL,
WD H 2 Ei % [hard law] &),

%12 (X, Richard L. Williamson: Is international law relevant
to arms control?: Hard law, soft law, and non-law in multi-
lateral arms control: Some compliance hypotheses, 4 Chi. oJ.
Int’l1., pp. 59, 62-63 (2003) TiX, LLTO X I IZfEfL T 5.

“Hard law” norms contained in treaties, which are binding
international law, nonbinding instruments commonly
referred to as “soft law ,:-*

----As the terms is commonly used, soft law consists of
instruments that are not binding but are nevertheless
declaratory of aspirational norms of international
behavior.

ETCEE S 2 SRR ]
BuME, 0L L% ERE
HVITEAERT, T2 E Lef
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Thed, EREReLEzo ] I
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How roboticists can learn to stop
the law | (fEELA) B, I

k%, BELiTH~01 >4 I
B EFCTD, 612, Eoxd
L7z [Wiren) O [Lawye
solve the robocar “Trolley problel
CERREZ ZH0EY b —D)
#T2) b, FEHLIENEY LTY

Documents creating soft law include instruments

rwiii“??ﬁi I subordinate to a treaty that are not per se binding but
e that support the purposes of the treaty regime;:--and
finally, understandings that in an earlier era were called
‘gentlemen’s agreements’ —treaty-like instruments

understood by the parties not to create legal obligations.
(F#E)

2:2 EEMO ALICRER 2GR I

*6 (A2 1f, Cento Veljanovski: Econan
22-24, Cambridge Univ. Press (2007

*7 FIRIE, #
p.212, of

*8 Bryan Casey: Essay, amoral macl
can learn to stop worrying and love |
L. Reu, p. 1347 (2017)

*9 Aarian Marshall: Lawyers, not |
robocar ‘trolley problem’, Wired, My
etoo: Luuu wized con/ol

(e e ok 8
*10 [V 7 b o—] (softlaw) k13, 4
S Db A E [hard law]
| 73 Richard L Williameon:Isit

to arms control?: Hard law, soft law,

lateral arms control: Some compliance hypotheses, 4 Chi. -1

Inf L1, pp. 59, 6263 (2003) <12, MF0r % 3 1oL, |
“Hard law’ norms contained in treaties, which are binding 1
i i instruments commonly

T AN HAETH
1 (2008) %%

law,
I referred to as “soft law”,
~+As the terms is commonly used, soft law consists of
i that are not binding but are nevertheless I

I declaratory of aspirational norms of i
behavior. I
Documents creating soft law inelude i
I subordinate to a treaty that are not per se binding but I

that support the purposes of the treaty regime;~~and |
finally, understandings that in an earlier era were called
“gentl ‘s treaty-like i

understood by the parties not to create legal obligations.
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STEM & ELSI

STEM ELSI
Science, Ethical,
Technology, Legal, and
Engineering, and Social
Mathematics Implications

'4 /

| Socially Acceptable Al : |




However, some business people
allege that . ..

 Artificial General Intelligence (AGI) should not be
subject to soft-law principles or guidelines much
less hard law.

* This is because AGI is only a hypothesis and too
difficult to be realized as of now.

See, e.g., Preferred Network (Hiroshi MARUYAMA & Yusuke DOI), Opinion on “The Council for'Social
Principles of Human-centric AI,” May 7, 2018,
https://www8.cao.go.jp/cstp/tyousakai/humanai/lkai/sanko2.pdf (last visited Jan. 30, 2021)(in Japanese);
and Keidanren (Japan Business Federation), AI Utilization Strategy: Toward Realization of AI-Ready
Society, Feb. 19, 2019, at 4 https://www.keidanren.or.jp/policy/2019/013_honbun.pdf (last visited Jan. 30,
2021)(in Japanese).



https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf
https://www.keidanren.or.jp/policy/2019/013_honbun.pdf

But a leading legal scholar argues that . . .

[Tl]he inability to predict future outcomes does not
imply that scientific advances always should go
unchecked. Scientists conducting research and creating
technology may not be as aware . . . of the potential
problems posed by their discoveries. Richard Posner has
noted that “[s]cientists want to advance scientific
knowledge rather than to protect society from science;
the policy maker's ordering of wvalues is the reverse.
Not that scientists are indifferent to public safety;
but it is not their business and sometimes it is in
competition with their business.”[] In short,
scientists want what is best for science, not
necessarily what is best for society. Consequently,
Posner encourages lawyers and lawmakers to think in
terms of prevention. []

Jessica L. Roberts, Preempting Discrimination: Lessons from the Genetic laformation
Nondiscrimination Act, 63 VAND. L. REV. 439, 481-82 (2010)(emphasis added)(citing
RICHARD A. POSNER, CATASTROPHE: RISK AND RESPONSE 99 (2004)).

I’s ELSI




Conflict of the First Priorities

Policymakers
| E-L-S"I
lst Priority of Value:
Public safety

S'T-E*M
lst Priority of Value:

Advancement of
Scientific Knowledge

| Conflict of Priorities

The advancement of scientific knowledge and

public safety sometimes conflict each other when
scientists and policymakers consider the implications
of artificial general intelligence (AGI) or
‘artificial super-intelligence (ASI).




A T-shirt owned
by S. HIRANO
who bought it in
Orland, Florida.




2. “E” for ELSI

~ |mportance of Humanities, Social Science, and
Interdisciplinary Approaches~

Al
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https://www8.cao.go.jp/cstp/tyousakai/humanai/1kai/sanko2.pdf
https://www.keidanren.or.jp/policy/2019/013_honbun.pdf

Gl

However, the Second Principle of The Social Principles of
Human-centric Al, Council thereof, Cabinet Office of
Japan (Mar. 29, 2019), says that . . .

(2) The Principle of Education/Literacy

In a society premised on Al, we do not desire to create disparities or divisions between
people or create those who are socially disadvantaged. Therefore, policy makers and
managers of businesses involved in Al must have an accurate understanding of Al,
knowledge and gthics permitting appropriate use of Al in society. They should take into
account the complexity of Al and appreciate the possibility that Al could be intentional
misused. Al users should have a general understanding of AI and should acquire
sufficient education to use it properly, given that AI platforms are much more
complicated than already developed conventional tools. Regarding developers of Al,
meanwhile, it is of course necessary for them to master the basics of Al technology.
Additionally, from the viewpoint of developing Al that is useful to society, it is
important for developers to learn business models for how Al can be used in society, as
well as to master a wide range of liberal arts such as social sciences and ethics including
normative consciousness. (emphasis added)




And in legal studies, for example, novels
and fictions deserve to be considered . . .

s |{law and Literature)
i Rl B
e RICHARD A. POSNER,

v LAW AND LITERATURE
(3rd. ed. 2009).

The picture 1s the Japanese translatio upe sed
by S. HIRANO. | S48
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And hypotheticals and fictional cases have been traditionally
and for a long, long time used in legal education at law
schools.

* hypotheticals or hypo.

— Stories have been used to deepen students’ understanding on legal principles and to
cultivate their abilities to “think like a lawyer” which is called “case studies” or “case
method.”

e |njurisdictions where a case-law approarch rather than statutory-law one is
inherited:

— Deductive reasoning through analysis of many cases (i.e., stories!) is very important.

— This kind of legal training usually starts from a sentence like “Suppose ...,” which
means that law teachers use fictions.

— Therefore, fictions are very important for lawyers.

— This style of legal education is said to be invented in 1870(!) by Dean Christopher
Columbus Langdell and used first in his contract course.(*)

« (Socratic Method and Case Method)

— Even in popular culture, people can see examples of the case method along with
Socratic method. For example, see Paper Chase (20th Century Fox 1973) and ScotT
Turow, ONE L (1977).

(+) See E. ALLAN FARNSWORTH, AN INTRODUCTION TO THE LEGAL SYSTEM IN THE UNITED STATES 85 (3d. Ed. 1996) cited in SUSUMU HIRANO, AMERICAN CONTRACTS (2nd ed. 2019)(n

I Al I




Famous Three Laws of Robotics are also found in the
fictional pieces written by Isaac Asimov, but . . .

* |n the field of robot ethics, machine ethics, or robot law, the Three Laws of
Robotics or pieces of Isaac Asimov such as “Runaround” or “Liar!” are very often

cited. But they are all fictions!
* In the field of privacy law, Big Brother or GEORGE OWELL's 1984 (1949) is very often

cited. But they are also fictions!!
« HAL 9000 is also cited often in various academic pieces including legal ones. But
it is also a fiction in a film, 2001 Space Odyssey (Metro-Goldwyn-Mayer 1968)!!!
* Therefore, it is nonsense to disregard or look down fictions!!!!

General principles

U. whereas Asimov's Laws'“’ must be regarded as being directed at the designers, producers and operators of robots, including robots assigned

A . —

with built-in autonomy and self-learning, since those laws cannot be converted into machine code;
l‘ {1) A robot may not injure a human belng or, through inaction, allow a human being to come to harm. (2) A robot must obey the orders given it by human beings except

where such orders would conflict with the First Law. (3) A robot must protect its own existence as long as such protection does not conflict with the First or Second Laws
(See: LAsimey Runargund, 1943) and (0) A robot may not harm humanity, or, by inaction, allow humanity to come to harm.

European Parliament, Civil Law Rules on Robotics, 2015/2103 (INL), Jan. 12, 2017,
<https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html?redirect> (last visited D



https://www.europarl.europa.eu/doceo/document/A-8-2017-0005_EN.html?redirect

2001 Space Odyssey or HAL 9000 is
definitely a fiction, but ...

HAL’S LEGACY :

2001’s COMPUTER AS DREAM AND REALITY
(David G. Stork ed. MIT Press 1997)

https://mitpress.mit.edu/books/hals-legacy
(last visited Dec. 22, 2020)

Picture: Author’s nameplate @ the Conference toward
Al Network Society in Kasumigaseki, Tokyo on J u]&25

2017. “« ;.‘
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https://mitpress.mit.edu/books/hals-legacy

GoODZILLA was not just a monster film, but it
conveyed an important message which was . . .

Godzilla (Toho 1954)

It was the time when Japan’s people hesitated to say
openly what they really thought which was against the
U.S. such as Hiroshima and Nagasaki . . ..

Thus, the film-maker conveyed a message, through
Godzilla, which was against nuclear bombs or nuclear
experiments.

And Discovery Channel said that the message reached
American people who felt in their inner hearts sorry for
having dropped the bombs. ()

(*) Source: Episode 3, Monsters, James Cameron’s Story of Science Fiction,
aired at 23:00-24:00 on Dec. 11, 2020 in Japan.

- Arsetst



From Godzilla to Dr. Strangelove, Terminator, and
Nausicaa: along tradition of message against
nuclear weapons or nuclear war

* Godzilla (Toho 1954), supra.

* Dr. Strangelove or: How | Learned to Stop
Worrying and Love the Bomb (Columbia Pictures
1964).

 The Terminator (Orion Pictures 1984).

— See, especially, Terminator 3: Rise of the Machines (Warner Bros. Pictures 2003).

* Nausicaa of the Valley of the Wind (Toei
Company 1984)(The “Seven Days of Fire” and
the “Giant Warrior” seem to be metaphors of
nuclear war/weapons.)

I Al I




[ Ry ME L FERIRY ‘
(W) PMEETHAME L Ay E—Y
(Robot Law and Storytelling)

in [EEIEF S5 352421098, 1095 (2018).

JSICR [THE JAPAN SOCIETY OF INFORMATION AND
COMMUNICATION RESEARCH] JOURNAL, Vol. 35, No. 4,
at 109 (2018).

T %
Susumu HIRANO

............................................................................................

H LR SERR B BOR 2 B 3
i) K2z Pews & BORM 7E R &R B &

Al’s ELSI



N REEZIEIESE Isupra, at 1108

3 OB =R T SRICERIEWEE
TRy FRAIO L H IS EEICHE L 2 LR
Z D BARR) 4L S B F2EEDSANI] L (i Bealy o J 2k % 7

H. G. WELLS, THE ISLAND OF DR. MOREAU (1896!!)
It was written when DNA was not discovered by human beings.
But now it seems to warn us of the danger of gene manipulations. s
“[T]loday’s science is creeping towards yesterday’s science |
fiction.” Haskell A. Holloman, Fourth Amendment Time Machines &
(And What They Might Say about Body Cameras), 18 U. PENN. J.
ConsT. L. 933, 936 (2016).
WLE (4754 ] 1, FIHSEAB TG x b L LOITATE, AV 7S BT = X9 S Wt 1L
* o A Ze AR s Fk #zim L TwahEs W UaHridaRy FRATE
DFEBHE DB TH & 5 5307 % Wi WO FHEERIC DM T E B, LERICIIEDN L, B
ALTHLS . ZOmE I LTS, SFEMDT 71 3 S
—FEBHT 52 LT L) B AR %
BENZ A OB A2 = LAWK D T, B2
iFe b B ORET &Ml AG DE IR,
A EE LX) B LAY 2 A AN H

Al’s ELSI



David Caudill, Law-and-Literature, Literature-and-Science,

and Enhancing the Discourse of Law/Science Relations, 277 .
LEGAL PROF. 1, 5 (2002/2003).

Scientists, too, need to "face up to the warning" 1in
the persistent folklore of "Dr. Faustus, Dr.
Frankenstein, Dr. Moreau, . . . , l[and] Dr. Strangelove

In these images of our popular culture resides a
legitimate public fear of the scilentist's stripped-
down depersonalized conception of knowledge-a fear
that our scientists, well-intentioned and decent men
and women all, will go on being titans who create
monsters. []

In contemporary literature and film, public fear of
sclence, and the implied warning to scilentists to‘be
more careful and responsible with respect to both.their
false confidence and their actual capabilities,
continues to be expressed.

// ‘ /
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Mitchell Travis, Making Space: Law and Science
Fiction, 23 L. & L1T. 241 (2011).
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EF [0y EEEIRIESE Isupra, at 111-12H.

(1) (=E)DResa NOHE L2 5, BRI SaE8 LM T IEE D
OWEEY A WA TEIZOWTIE, M D 54 X FRZTZG %2 b > THRIATHIE00 TIE R #HE
NTV 5, Bl ZITERIE X CRICHZ 2R 0 1czm || bR TRo s i Gl AP Ol 2
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HEMNTZ T I 2 BEAH S50 BFIRS, SR || PPe
I A LA TH B 05 mhak
B MEE DR F—HHIC X b WikdmeE—T
ZhaTA M=) ~NOHHTH 5,

#%x) 25

FZ ba TR MBI & B o FEHIN D% A % F

- = S| 7 SE 130 45 73 > 3 25 RICHARD A. POSNER, LAW AND LITERATURE 348-49
77 A T ST ST 2 SyNsLE (Revised and enlarged ed. 1998)(HiR).
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~Enlarged Zone of Products Liability~

Aspen Casebook Series

PRODUCTS LIABILITY

Problems and Process
Seventh Edition

q|2¢lV

James A. Henderson, Jr.

Frank B, Ingersoll Professor of Law
Cornell Law School Aﬂw y
Aaron D. Twerski

Irwin and Jill Cohen Professor of Law ca W
Brooklyn Law School
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Report with Recommendations to the
Commission on a Civil Liability Regime for
Artificial Intelligent

DEEADDEDLE

e European Parliament’s resolutlon |n OC'"t
2000 S — ;

* Strict liability applied to hlﬁljwrlsk AI
operators TS e —

 Reversal of the burden of proof for fault-
based liability

See alsothe Expert Group on Liability and New
Technologies—New Technologies Formation (NTF),
European Commission, Liability for Artificial Intelligence

and Other Emerging Digital Technologies (2019),
https://ec.europa.eu/transparency/regexpert/index.cfm?do=
groupDetail.groupMeetingDoc&docid=36608 (last visited
Feb. 3, 2021).
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https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html
https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupMeetingDoc&docid=36608

I
ELTS AIORELE/OF vh7—F1bIc&oT, EU :
ABMODEFDODLTHERICESS LTWVWD, ’___..-.n..-.n.--.r'____\
LA L _ R | Nece55|ty of Reconstructlng i
: ‘ - . A ® TUs difficulty of proving

prima facie case due to:
* over-the-air update,
opacity/black-box, data
dependency, and autonomy.

e (Clear rules are desirable.

- -.E- -f.)‘- -E 3 1P
Ifﬁ Eiéfk,s B {?E?ﬂagﬂ:igé * Deterrent effects on high-

= =
\ HOBELZDD? 1
| N BN N BN B B | J
HENEEED . EHINCAIORRETIZAFRTERL
FOREFTEEr>TEMEZECLEBSICE. BAESD

Bl Bo27-5¥57 risk Al are expected.
nols-srreosuisssul o Rasults of the rviewal of

EHORY OB - RO EDISPIE

J BEEEUITBZCLHNELLBD P EEERSAED EHhBLLbhTLET, TS TEES . .]: . .
) HABICHoTLES FEE@%EJ#%U%HE%‘Jh’C DREE. HERBEDLSICRRTAS Product Lia b|||tV Directive
: RES N BRETEREEIBR—LuiTy
T ALDERITANZTLES D (1985)(CPS)
- _ See Committee on Legal Affairs, Report with
- . . — TSNS RSSSS=. Recommendations to the Commission on a
Civil Liability Regime for Artificial
aar Intelligence (2020/2014 (INL)), Oct. 5, 2020
I:I:I 9& j(% <REPORT with recomméﬁdétions to the
== =LY _ Commission on a civil liability regime for
IEI Bg.lgs A #E% IZIB ('TL = !ntegl’ated IT + Law) artificial intelligence (europa.eu)> (last |
2021 FEH ATy D4R <https://www.chuo- visited Dec. 23, 2020). Prima facie case
u.ac.jp/uploads/2020/06/academics_faculties_itl guide itl 01.pdf?1608473693858>(last visited Dec. 21, 2020). I
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https://www.chuo-u.ac.jp/uploads/2020/06/academics_faculties_itl_guide_itl_01.pdf?1608473693858
https://www.europarl.europa.eu/doceo/document/A-9-2020-0178_EN.html
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Precautionary
Principle

e of Governance

Iversus I

s

Permissionless
Development

A

Non-binding Approach == Soft Law

Non-binding norms

See SUSUMU HIRANO, ROBOT LAW, 267-68 (Kobundo 2nd ed. 2019 in Japanese). © |
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European Law v. American Law

European Law American Law

Continental Common

Law Law
Statutory Law Case Law
ex post

(NAPOLEON CODE) ‘

ex ante | versus approarch
approarch T
PP “Permissionless

\ -
Prec:':auf':.lonary I' Development”
Principle” I ‘
')
J Before WW Il : Influenced much by continental law f s .ﬂ
After WW I : Influenced much by American law ,.H




518 PREITHEONM 41

Susumu HIRANO,
AMERICAN TORTS 41-42

(Chuo Univ. Press
2006)(in Japases).

- A CReREET A2 TR A HUk S 4 2 0B VITh E D
Pl T A B FRE T O C OV TR S LT k2, %
COftinld, SARY —THSICWY A, LB XS EfEECES RIT
TR ES, BWRESHEL N TuAv, B EO 57200 % B R IZERT
ZO LA RPEAE M X h A ] T

HHER TR D &

42

<

xk

ALAREW] CuRWOTHEZ
it ADUERFFREEL DD, il

+1)

Schwartz, Mark A. Behrens & Monica G. Parham, Fostering Mutual Respect and
Cooperation between State Courts and State Legislatures : A Sound Alternative to a Tort
Tug of War, 103 W, VA. L. REv. 1, 5 (2000) ([A§&).

Ah oA O L LD ORI oW TIE, eg, Mark Geistfeld, Economies,
Moral Philosophy, and the Positive Analysis of Tort Law, in PHILOSOPHY AND THE LAW OF
Torrs 250, 256 (Gerald J. Postema ed. 2001).

[Pi{k] (internalization) #° [activity levels| (i§#h L ~v), [care levels| (i
BLAL) 22T, see infra 85 06, S5 18 [958 B3] Mo [10. [AE
(] Edifemdl] HEU T T[a—AoEM]| Wo (8. [HEEL~<n] &
[iGHy L ~ov] iz a0uksh 4] o,

See W. Kip Viscust, RaTioNaL Risk Povicy 25 (1998).

41)

42)

43) LBALARMATLEE - H

Fa t-bé‘,sed liab.

.-W/O fau 9 j!!EjH’JJ;I.FEH?SH'EfT'/

BUMTHD, (bok blio ko TIREMIZAA L THRE LR 1M % BT~
V3G B Y 1 2l ' ;

i [55—F9 24l

) MAHH L RSN TV, WAD R F G, FESE RA L AEfT BB B (2 2
W, see, eg., Victor E. Schwartz, Mark A. Behrens & Leavy Mathews III, ek i, WEE RN EEMS L FHEE IR
Federalism and Federal Liability Reform : The United States Constitution Support FEHA6RE L AU AMERICAN TORTS : MULTI-DISCIPLINARY THEORIES 8 22, g g | =
Reform, 36 HAR\I’-._J-. ON LEGIS. 269, 27.1 (1999) U'Ht:b‘u\‘%ft‘!kﬁia‘.liﬁvﬁfﬂi T AE SNTIE, Ao % By o 41
ATLA %l R it 2 R 2 F 2 U CH&KIEH % 179 L §5H) | Victor E. ; T s

f‘ﬁﬂ;lj J.‘};- A Susumu Hirano
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high-risk Al operator® &1 = 1

Article 4

Strict liability for high-risk Al-systems

1. The operator of a high-risk Al-system shall be strictly liable for any harm or damage that was caused by a physical or virtual activity, device or

process driven by that Al-system.

2. All high-risk Al-systems and all critical sectors where they are used shall be listed in the Annex to this Regulation. The Commission is
empowered to adopt delegated acts in accordance with Article 13, to amend that exhaustive list, by:

(a) including new types of high-risk Al-systems and critical sectors in which they are deployed;
(b)  deleting types of Al-systems that can no longer be considered to pose a high risk; and/or
(c) changing the critical sectors for existing high-risk Al-systems.

Any delegated act amending the Annex shall come into force six months after its adoption. When determining new high-risk Al-systems and/or
critical sectors to be inserted by means of delegated acts in the Annex, the Commission shall take full account of the criteria set out in this

Regulation, in particular those referred to in Article 3(c).

iligance or that the
harm or damage was caused by an autonomous activity, device or process driven by their Al-system. Operators shall not be held liable if the harm
or damage was caused by force majeure.

4. The frontend operator of a high-risk Al-system shall ensure that operations of that Al-system are covered by liability insurance that is adequate

inrelation to the amaoun and extent o ampensation nrovided for in Ard o ana b of th B

services are covered by business liability or product liability insurance that is adequate in relation to the amounts and extent of compensation
provided for in Article 5 and 6 of this Regulation. If compulsory insurance regimes of the frontend or backend operator already in force pursuant to

other Union or national law or existing voluntary corporate insurance funds are considered to cover the operation of the Al-system or the provided
service, the obligation to take out insurance for the Al-system or the provided service pursuant to this Regulation shall be deemed fulfilled, as long
as the relevant existing compulsory insurance or the voluntary corporate insurance funds cover the amounts and the extent of compensation
provided for in Articles 5 and 6 of this Regulation. Civil Liabi]ity

5. This Regulation shall prevail over national liability regimes in the event of conflicting strict liability classification of Al-systems. Artificial Intellige

Al’s ELSI



high-risk AIL S+ D
operator@FEFE

Article 8
Fault-based liability for other Al-systems

1. The operator of an Al-system that does not constitute a_high-risk Al-system as laid down in Articles 3(c) and 4(2) and, as a result is not listed in
the Annex to this Regulation, shall be subject to fault-based liability for any harm or damage that was caused by a physical or virtual activity, device

or process driven by the Al-system.

2. The operator shall not be liable if he or she can prove that the harm or damage was caused without his or her fault, relying on either of the

following grounds’

(a) the Al-system was activated without his or her knowledge while all reasonable and necessary measures to avoid such activation
outside of the operator’s control were taken, or

(b) due diligence was observed by performing all the following actions: selecting a suitable Al-system for the right task and skills, putting
the Al-system duly into operation, monitoring the activities and maintaining the operational reliability by regularly installing all

available updates.

ity device or process

The operator
driven by his or her Al-system. The operator shall not be liable if the harm or damage was caused by force majeure.

3. Where the harm or damage was caused by a third party that interfered with the Al-system by modifying its functioning or its effects, the operator
shall nonetheless be liable for the payment of compensation if such third party is untraceable or impecunious.

4. At the request of the operator or the affected person, the producer of an Al-system shall have the duty of cooperating with, and providing

information to, them to the extent warranted by the significance of the claim, in order to allow for the identification of the liabilities.
1d.

- W— b
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T EFERRRET D EF
Reversal of the Burden of Proof
(res ipsa loquitur)

15. Calls on the Commission to consider reversing the rules governing the burden of proof for harm caused by
emerging digital technologies in clearly defined cases and after a proper assessment, in order to empower
consumers who have suffered harm or whose property has been damaged to defend their rights while preventing
abuse and providing legal certainty for businesses, as well as to ensure fairness and to mitigate the informatic{ﬁ"al
asymmetries impairing the situation of injured parties;

Al’s ELSI




It does not seem to be similar to products
liability; it seems to be similar to
abnormally dangerous activities

* High-risk Al operator’s liability seems to be similar to abnormally
dangerous activities rather than products Liability. Because:

* Prod. liab. requires “defect,” while high-risk Al operator’s liability
does NOT require it;

* Nether the liability based upon abnormally dangerous activities
requires “defect;”

* Both the liability based upon abnormally dangerous activities and
high-risk Al operator’s liability discourage activities themselves
rather than encourage precautions; and

* Prod. liab. is not purely strict liability; it is a hybrid of both liab.=w/o
fault and fault-based liab.

/ /
/"’
y




Abnormally Dangerous Activities

§ 20 Abnormally Dangerous Activities

e (a) An actor who carries on an abnormally
dangerous activity is subject to strict liability
for physical harm resulting from the activity.

* (b) An activity is abnormally dangerous if:

— (1) the activity creates a foreseeable and highly
significant risk of physical harm even when
reasonable care is exercised by all actors; and

— (2) the activity is not one of common usage.

RESTATEMENT (THIRD) OF TORTS: PHYSICAL AND EMOTIONAL HARMS § 20 (2010)
(emphasis added).

- Arsetst




Products Liability is a hybrid of Liability-w/o Fault and
Fault-based Liability

 Manufacturing Defect

— deviation-from-the-norm test (consumer expectation test) = liability-
w/o fault

— Escola v. Coca-Cola (concurring, Traynor, J.)
— typical uni-lateral risks/pre-cautions

* Design Defect

— RAD + CBA = fault—based liability ie., /] unreasonably failed to
adopt a reasonable alternative design = breach of duty of due care

— E.g., think about an allegation that coffee is too hot which brought
about third degree barns.

— Categorical liability is determined by the risk-utility test.

 Failure to Warn

— “Failure” means breach of duty to warn (i.e., breach of duty of due
care), which means fault-based liability!

- Arsetst



Qusi-Liability-w/o Fault in Products Liability

Res ipsa inference of defect
The Malfunction Doctrine
“[Failure] to perform its [a product’s] manifestly intended function”
Proving defect (and proximate cause) by circumstantial evidence |,
Reversal of the burden of proof
A derivative from res ipsa loquitur MALFUNCTION

©Youlube

COMPUTER

o = & MO

Foreign Objects in Food
Katsurakawa v. McDonalds, HANJI, No, 1682, at 106 (Nagoya D. Ct. June 30, 1999).
Japan’s first case reported to which THE PROD. LIAB. STATUTE (Law No. 85, 1994)
applied
Orange juice with a foreign object
Typical breach of consumer expectations/deviation from the norm = manufacturing
defect

- Arsetst



- NEYPEEEo=61

19654
US) RESTATEMENT (SECOND) OF TORTS § 402A

‘ » Almost only Manufacturing Defect; therefore, Liab.-w/o Fault
19854
[owb] Fu) PropucT LiaBILITY DIRECTIVE (ECIE S

19944
[owp] JP) EEMEMFEZE(PLER)

19984
[NEw] 2K[E) REeSTATEMENT (THIRD) OF TORTS: PROD. LIAB.

» Hybrid of Liability-w/o Fault and Fault-based Liability 4
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REVETEo=81

19654 2d Rest. § 402A 1998% 3d Rest. Prod. Liab.

I “consumer expectation test” I I

“deviation-from-the-norm test”
“RAD + cost-benefit-analysis test”

19854 Product LiabiNty Directive :
“[a product does] not provide the safety which a g\gson is entitlell to expect”

ﬂﬁ

19945 REVEEE
TEEAIOEE - Fiﬁ#ﬁd‘&‘éi‘ﬁﬁé‘—kg

/’/



AIQDHINTFTUORADEYAIE?
MEHIERE [ P/ *1) —FHHIfERR [ TR

Unilateral Risks
Unilateral Precautions

Bilateral Risks
Bilateral Precautions

Eg., B \a—E—%2 XL THEMSHEWAICELT- Eg., EEMICRITEIZT AT/ E=EH
KAfg (*2) L=z {k (*3)

BREE | BERE
Fault-based Liability Ll

TR EB B EEH
encouraging precautions discouraging activities themselves

(*1) best risk minimizer (cheapest cost avoider)|TEFEEFMEFE T HLITKY ., HILEBEEZ BN ELIENEE, F
B[ 7 A)AFETAE]I (20065 ) Bil#E at 248-49H. 5

(*2) See McMahon v. Bunn-O-Matic, 150 F.3d 651 (7th Cir. 1998)(Easterbrook, J.). o ﬁ
See also FEFEIA—RA—T Ly I¥|IEDEZERE SEETERZFE GREILER)” —RybRID 2K G5RE
“Liebeck”E TR WTEEEFERNF E SN =D (A, —1n[/NER B EHRNE - RERZQEEBEEHE
2138 (% A7 20084).

(*3) RESTATEMENT (THIRD) OF TORTS: PHYS. & EMOT. HARM § 20 (2010) (abnormally dar
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BHE. EEFHA2006FE(CHAKIZEENL

I MANGER-> FEBE I —A/

fER->TEHIRIDEZ AL, SEIC
- IO THBEUTOEEIZTHENIN
TL5NDT, *%ﬁf

248 5 R ASEEATA RO RENY T

L [a—2owen| 0))\ EPYNT LT

(personal injury)

1745535

5 [7A)DF;

BIj¥5 at 248-498

(20064F)

7. a—A05b& [RIMERR] (bilateral risk)

(unilateral risk)

[ Ji Iy fis b5t |

R. Posner (&, HBL B8 METIHEDL 512, MEDAEITBT
2Oz S F A L5 LR L 72 LT, ex iy 5 LTl
HHA T DB HL T2 LD LD AVTBITWS EIZBIETE e 4
HLTWwWaUY, R,
BAT HAATERIC b ML A < XD Al

B A e e T A T L R

AL [ S A I Bl S o | /LY

bHo TDEH LML, WAE (Ml FEIC X THANA v i S

H2L0D, AHA v FMEE (no liability) & LTk H 4 3 vicifidfiii x4

HIEWLIDREL CAVITEI~OIIERIEE R S0 2% E Lv, (e

PP D Al ST LA A X THCRXTHA I )

2%, firkya

%ﬁﬁ%) Kl

= [, thims

Al

EHREE: INSHEALUTRE

S>=11

20204)

A

WIS [HLBEEl ME

BxAH/ ? J161, 172, BH (HERHE

k] % 249

o st Aoy ar LA i #le ¥ i A AT AT S ) o 6]
HHA XD HMCEERE S [ )% fak] (unilateral risk) Tl 2 <, BB &, WK *MJJ ) HELIDLBAERRENILET LWELT
NAERc R X o 22 (MG | (hilateral risk) OHLS (B % ¢ ok Posner IZLL F @ &£ 9 Ui ‘f ']“ (hypo.: hypothetical, KAEFH) % HFIFTW»

110)  POSNER, ECONOMIC ANALYSIS OF LAW, supra note 2, at 180.




Questions

* |t might be better to take a scheme like New Zealand’s Accident
Compensation Corporation rather than a regime based on civil liability
lawsuit. Because:

— The latter’s t/a costs are high; and
— The latter might unfairly labels a blame on a wrong guy.

* Then, a legal entity w/ enough capital in a vehicle might be better?!

 Hard-law approach is taken.
— Are there no chilling effects?
* |sthe multi-stakeholder approach taken?
— Do industries or corporations concur?
* Do various European constituents reach a consensus?
— Approximately a dozen nations do not seem to concur with the Report. .". .

 The report is not based on real Al cases, but just based on hypatheses.

I Al I




AIDADINTFTUADEYAIE?

= = ===

EESaR '7F-i£ HE@EH‘J Objectlves of Torts | =

5 (compensation) F 72 13#5% (remedy)

N - O 1 2
l

____________

—— @) ¥k (deterrence) if_i:lur‘::”f ( prescription)

TA) A I RN
FEMSLFBREE
AMERICAN TORTS : MULTI-DISCIPLINARY THEORIES

e 7 i::‘:f;i
Susumu HIRANO, AMERICAN

TorTs 38-39 (Chuo Univ.
Press 2006)(in Japanese).
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Article 2
Scope

on who suffers harm or

damage because of the Al-system, which circumvents or limits the rights and obligations set out in this Regulation,

concluded before or after the harm or damage occurred, shall be deemed null and void as regards the rights and

obligations laid down in this Regulation. Civil Liability Regime for Artificial Intelligence, supra. Id.
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Article 3
Definitions

For the purposes of this Regulation, the following definitions apply:

(a) ‘Al-system’ means a system that is either software-based or embedded in hardware devices, and that
displays behaviour simulating intelligence by, inter alia, collecting and processing data, analysing and
interpreting its environment, and by taking action, with some degree of autonomy, to achieve specific goals;

(b) 'autonomous’ means an Al-system that operates by interpreting certain input and by using a set of pre-
determined instructions, without being limited to such instructions, despite the system’s behaviour being
constrained by, and targeted at, fulfilling the goal it was given and other relevant design choices made by its
developer;

(c) ‘high risk’ means a significant potential in an autonomously operating Al-system to cause harm or
damage to one or more persons in a manner that is random and goes beyond what can reasonably be
expected; the significance of the potential depends on the interplay between the severity of possible harm or
damage, the degree of autonomy of decision-making, the likelihood that the risk materializes and the manner
and the context in which the Al-system is being used; 1d

cont’d
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(d) ‘operator’ means both the frontend and the backend operator as long as the latter’s liability is not already
covered by Directive 85/374/EEC;

(e) ‘frontend operator’ means any natural or legal person who exercises a degree of control over a risk
connected with the operation and functioning of the Al-system and benefits from its operation;

(f) ‘backend operator’ means any natural or legal person who, on a continuous basis, defines the features of
the technology and provides data and an essential backend support service and therefore also exercises a
degree of control over the risk connected with the operation and functioning of the Al-system;

(g) 'control' means any action of an operator that influences the operation of an Al-system and thus the
extent to which the operator exposes third parties to the potential risks associated with the operation and
functioning of the Al-system; such actions can impact the operation at any stage by determining the input,
output or results, or can change specific functions or processes within the Al-system; the degree to which
those aspects of the operation of the Al-system are determined by the action depends on the level of
influence the operator has over the risk connected with the operation and functioning of the Al-system;

(h) ‘affected person’ means any person who suffers harm or damage caused by a physical or virtual activity,
device or process driven by an Al-system, and who is not its operator;

(i) ‘harm or damage’ means an adverse impact affecting the life, health, physical integrity of a natural
person, the property of a natural or legal person or causing significant immaterial harm that results in a
verifiable economic loss;

1d.
(j) ‘producer’ means the producer as defined in Article 3 of Council Directive 85/374/EEC
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Article 5
Amount of compensation

1. An operator of a high-risk Al-system that has been held liable for harm or damage under this Regulation shall
compensate:

(a) up to a maximum amount of EUR two million in the event of the death of, or in the event of harm caused to
the health or physical integrity of, an affected person, resulting from an operation of a high-risk Al-system:

(b) up to a maximum amount of EUR one million in the event of significant immaterial harm that results in a
verifiable economic loss or of damage caused to property, including when several items of property of an
affected person were damaged as a result of a single operation of a single high-risk Al-system; where the
affected person also holds a contractual liability claim against the operator, no compensation shall be paid
under this Regulation, if the total amount of the damage to property or the significant immaterial harm is of a
value that falls below [EUR 500].

2. Where the combined compensation to be paid to several persons who suffer harm or damage caused by the same
operation of the same high-risk Al-system exceeds the maximum total amounts provided for in paragraph 1, the amounts to
be paid to each person shall be reduced pro-rata so that the combined compensation does not exceed the maximum
amounts set out in paragraph 1. 1d
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Article 7

Limitation period

1. Civil liability claims, brought in accordance with Article 4(1), concerning harm to life, health or physical integrity, shall be

subject to a special limitation period of 30 years from the date on which the harm occurred.
2. Civil liability claims, brought in accordance with Article 4(1), concerning damage to property or significant immaterial

harm that results in a verifiable economic loss shall be subject to special limitation period of:
(a) 10 years from the date when the property damage occurred or the verifiable economic loss resulting from the

significant immaterial harm, respectively, occurred, or

(b) 30 years from the date on which the operation of the high-risk Al-system that subsequently caused the

property damage or the immaterial harm took place.

Of the periods referred to in the first subparagraph, the period that ends first shall be applicable.

3. This Article shall be without prejudice to national law regulating the suspension or interruption of limitation periods.
1d

]
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Article 11

Joint and several liability

If there is more than one operator of an Al-system, they shall be jointly and severally liable. If a frontend operator is also the
producer of the Al-system, this Regulation shall prevail over the Product Liability Directive. If the backend operator also
qualifies as a producer as defined in Article 3 of the Product Liability Directive, that Directive should apply to him or her. If
there is only one operator and that operator is also the producer of the Al-system, this Regulation should prevail over the

Product Liability Directive. Id.
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Apportionment of liability
Article 10

Contributory negligence

1. If the harm or damage is caused both by a physical or virtual activity, device or process driven by an Al-system and
by the actions of an affected person or of any person for whom the affected person is responsible, the extent of liability
of the operator under this Regulation shall be reduced accordingly. The operator shall not be liable if the affected
person or the person for whom he or she is responsible is solely to blame for the harm or damage caused.

2. An operator held liable may use the data generated by the Al-system to prove contributory negligence on the part of

the affected person, in accordance with Regulation (EU) 2016/679 and other relevant data protection laws. The
affected person may also use such data as a means of proof or clarification in the liability claim.
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