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Al ICFRBEERGT7 VT X LEER
B AERRAEN EBMEN( TR

B (R

E B

AFEITT, AYBEEAX =T 7 « X ha TR, 7 AU B 5 OREEURERS & 7
POHIET, BB I AR, RIS 2 BT X o FHE A A m U T, (B
NA T R ATHPEE S (BRO B S e OB - RIES) OEBEMIZOWCHEE OBfE A {2
LTWa,

B B IRV TE, JAWHBRZAETH2M&EE LT TAL LW ) LEEMN RS,
AL DT« RIE - HELEEZEHH LI X5 (overtrust 72) & FDORR E L TCoOHEME AT
Al ZHICHT A3 EORREBTH D (MERE A T R) Fx ZfifH, €O LT, ZThED
RGBT D3RR 2, B TAT RSB O G Aok 2870 . EU TAT HAI1Z].
FOHRTA b« A TALHEFEROEFEGE] HHEIR - L T0nb,

ZLTH_ETIE, BHEMbAAS TR EFEH O, Al OTFHOGRE FEVIELLTH,
bt Mib MZEDERREEZHANLTHD EVI ., ALICKT HEHEAE (under-trust)
RRRS, AR EET & FET S (AT Y XA 2RI, AT, ZHUCHET
HEOMNO, b N OB BRESE LRI T A HHEROREI—FEF I NS F L
DT (7T Y XAEGEGG] EFFA TS ——IZE K Lz BT, ZNET L3 X Al
WX DEFEORGm AR L Tn5,

BoEICHAWTL, 72& 2 MIX (T3 XAEREE) EWIRADIZTZOSEGAERH
HELTH, TIUTHANFERHZBENSHHE ORI 2 ATFHICIZEE ChH H &
BHELT.TALIZED PRI E FED HIELVY) &V ) FIFRMZ SN 72 S AU TUv e
GandnZ &, Al OFERIC AT FIRADBZ Y TIERWEERH D Z & K UHIHRME L5
PR SN TH AT FIHIZITERNA CTH IR mE LOBHAH D5 Z & 2L T 5,

ZOET, BV ITHRWTER L, ATFIHIZZOmE L2 EGIZBY ., B N #ET 5
EHEOMHNLEE LWV EREL TS,

X¥—IJ—F: A Al, 73y XLEEE (algorithm aversion), HEjbE/{1 7R

(automation bias), X2 =X57 - RO 74k, Human in/on the Loop. EFk®D H 3
E FDER - REZE (meaningful human oversight). (JL—JL) DT - O—xt (R4
VE—F) ofFiE, (HERER) N (ERER). AMOBEEK

UK [EBS AR 2% - FHE, ME@ABED(TRRS), =a—3—27 15k
+. RBEEIT AWNE LT D AARLOEEHRE O AT O RHZ Al > 72 N TAH
b AL #ERJFRIRE 25 ME. WSS TAT xRy MU — 27 i)
AR M ORISR TAT DT ABRIR ] FER 250 T T, R I BT TAT &
ME2E] (AIGO === 7127 pEALRNRE ChH-T2IThE S ARONEIL
HMATHD,
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FLC&HIZ
([(ZOHEMEDEZ o 7o D, KEEHTZHE  BEARE L ZE# O, KAGERORERRHE -
T TH STy BT A LN EE . I =y b~ KEERMHE I A 1 5 R [L
Wra LT AV APL]YEIZET TR SN a2, [BENLDOFEMRERY N1 - R
AT LD 2 — 2 JEEITR LTV, S RERRE MU D 2 L%, REOHANLE
DTV, Ll 4 BoTETH L 73, BRAERL T, ZhEERTHL LW
2 By OARREICHE S 72, )

A LU ST=OTT A, FAX, [FE:Launch) L FoRan- K& 7
IRWHEHZ RODT-FF, 7272F ZIJESTWTZD T, e FAZENT R A
TLF, FAUTEBRTENT TA 0D FIZESTWA LI IR FE LT,

GUESMIC TR T 2 (M B] L — & —EfEREIX. I A AR TV inE S o7, Ll
BRI DM EB B Th o o—HA LIIRIc, Y EEOX e 7dfn, are
2 —ZEROFTHIRY (> TREZ TTZ &Ik o Tz, [EIC, ZOHBHE, #27H
BN T ENRTNERSRd o7z, 1 ZRUCTHD S ke 7L, v EEER
AEFOHEYEEIZREL T, VAT LAREETH D & WG LI,

23 . MBI SR 20 E Lz, b ULAYBITITAY Inb o]
WEFS-7251F, bOMBIIDD» > TWETLE 9 RARKRUZOI]IF AR
T LT,

GRAUT, KD E~DRI 2 I VA NVEHTH D, LEENERB LRI 72 2 &5,
BIZHA LT, )

FLEITa o va—2 LD BV DOTYT, ar B a—X IRENE->T=DTT (5
51,

VHEFERAF =T 7 - X bhu7EOSE #iER) 2

2 Marc Bennetts, Soviet Officer Who Averted Cold War Nuclear Disaster Dies Aged 77,
GURDIAN, Sep. 18, 2017, https://www.theguardian.com/world/2017/sep/18/soviet-officer-
who-averted-cold-war-nuclear-disaster-dies-aged-77 (last visited Feb. 11, 2024); Pavel
Aksenov, Stanislav Petrov: The Man Who May Have Saved the World, BBC NEWS, Sep.
26, 2013, https://www.bbc.com/news/world-europe-24280831 (last visited Feb. 11, 2024).
See Doug Irving, How Artificial Intelligence Could Increase the Risk of Nuclear War,
RAND Corp., Apr. 24, 2018, https://www.rand.org/pubs/articles/2018/how-artificial-
intelligence-could-increase-the-risk.html (last visited Feb. 23, 2024); Glen Pederson,
Stanislav Petrov World Hero, 71 FELLOWSHIP 7, 9, Jul./Aug. 2005,
https://www.proquest.com/openview/
99d8a34911f1c57fabebel3ff5286¢88/1?pq-origsite=gscholar&cbl=2041863 (last visited
Feb. 23, 2024) (Rl AHRIT). 1B Tu ARy MELFEIEY © (WiE) PMeET 245845
i A v—y) [E#RiBEFa5E] 35 % 4 5 109, 109~10 H(2018 4F) [BAF, #t# =R
v MEEFEETY] Lol @kl [ —Ix—F—3] (V—F—TITH =X &7 Fr—
A, 2008 4F) IZRAWT, I T A VBT OREEZE Frbxy RU—27H AT O

I -2
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WE . B MIABIV AT AORELZEED LV b, EAZNEAEHEHLBZ 2 HANIE 6 X,
hE (AEb/ 34 7 A) (automationbias) &9 3, EOSIHAIX, 2D L 5 72 HENME
RNA T AP PF otz b T HRER | KR A VR OB A FEE TN 4 BREICKE -
TINEZRRTHD L FPEIBR T2 IR0, NEOWKRT & [k C & iR~ vy —
RCTH D, PN ERE RS T-BBO—D1F, RKTHEI T A VOBV IITH -

(Skynet) ZF5E L 7-%4& & HE){k—Human-out-of-the Loop— D fEfilE & #51); KO
MFE TRy bk G4 © AT & & hoIEAIZTT Tl 49 HR O Fig. 2-9 (430,
2019 ) [LAF, #iF TeARy ME O8O ] LW/ ERRERRE L Bk L7512
NERCICE DR N2 AZ ) — « o —T U v 7 EBOAE L0 R 75
&1 (2rre7 - B2 Fv—X, 1964 F) /M LB,

3 Antonio Coco, Exploring the Impact of Automation Bias and Complacency on
Individual Criminal Responsibility for War Crime, 21 J. INT'L CRIM. JUSTICE 1, 2
(2023); Rebecca Crootof et al., Humans in the Loop, 76 VAND. L. REV. 429, 469, 500
(2023); Kevin Jon Heller, The Concept of “the Human” in the Critique of Autonomous
Weapons, 15 HARV. NAT'L SEC. J. 1, 51 (2023) [hereinafter referred to as K. Hellerl;
Uuri Benoliel & Shmuel 1. Becher, Termination without Explanation, 2022 U. ILL. L.
REV. 1059, 1075-76; Ben Green, The Flaw of Policies Requiring Human Oversight of
Government Algorithms, 45 COMP. L. & SEC. REV. 1, 7 (2022); S Mo Jones-Jang &
Yong Jin Park, How Do People React to Al Failure? Automation Bias, Algorithm
Aversion, and Perceived Controllability, 28 J. COMPUTER-MEDIATED COMM. 1, 2 (2022),
https://academic.oup.com/jcmc/article/28/1/zmac029/6827859 (last visited Feb. 11,
2024); Thomas F. McInerney, The Emergence of Intelligent Treaty Systems and the
Future of International Law, 2022 U. ILL. J.L. TECH. & POLY 259, 317; Andrew Keane
Woods, Robophobia, 93 U. COLO. L. REV. 51, 98 (2022); Ifeoma Ajunwa, An Auditing
Imperative for Automated Hiring Systems, 34 HARV. J L. & TECH. 621, 636 (2021)
[hereinafter referred to as Ajunwa, Automated Hiring System]; Emily L. Drake, Note,
FEvaluating Autonomous Weapons Systems: A Dichotomic Lens of Military Value and
Accountability, 53 COLUM. HUM. RTS. L. REV. 297, 325 (2021); Daniel E. Ho et al.,
FEvaluating Facial Recognition Technology: A Protocol for Performance Assessment In
New Domains, 98 DENV. L. REV. 753, 767 (2021); David S. Rubenstein, Acquiring
Ethical AL 73 FLA. L. REV. 747, 775 (2021); Aziz Z. Huq, A Right to a Human
Decision, 106 VA. L. REV. 611, 681 (2020); Caroline Kemper, Kaftkaesque AI? Legal
Decision-Making in the Era of Machine Learning, 24 INTELL. PROP. & TECH. L.J. 251,
289 (2020); Johnathan D. Falcone, Machine Learning Systems in Nuclear Command,
Control, and Communications Architecture: Opportunities, Limitations, and
Recommendations for Strategic Commanders, Defense Technological Information
Center, at 18, June 4, 2019, https://apps.dtic.mil/sti/citations/AD1079957 (last visited
Feb. 11, 2024); Michael C. Horowitz et al., A Stable Nuclear Future? The Impact of
Autonomous Systems and Artificial Intelligence, arXiv:1912.05291 [cs.CY], at 4, 7-8,
Dec. 2019, https://arxiv.org/abs/1912.05291 (last visited Feb. 11, 2024); Shin-Shin
Hua, Machine Learning Weapons and International Humanitarian Law: Rethinking
Meaningful Human Control, 51 GEO. J. INT'L L. 117, 141 (2019); INTERNATIONAL
COMMITTEE OF RED CROSS, ETHICS AND AUTONOMOUS WEAPON SYSTEMS: AN ETHICAL
BASIS FOR HUMAN CONTROL?, 13, Apr. 3, 2018, https://www.icrc.org/en/document/ethics-
and-autonomous-weapon-systems-ethical-basis-human-control (last visited Feb. 25,
2024); Thompson Chengeta, Defining the Emerging Notion of “Meaningful Human
Control” in Weapon Systems, 49 N.Y.U. J. INT'L L. & POL. 833, 853 (2017); Danielle
Keats Citron, Technological Due Process, 85 WASH. U. L. REV. 1249, 1271-72 (2008);
B TCERND) AL O T 5 & b OREREHEDRA : Human-in-the Loop D
] 80~37 H in #%A TEW@EEFIIES o5 4 5 1],
https://www.soumu.go.jp/main_content/000899843.pdf (last visited Feb. 4, 2024) [LL

[RUGEEE R S ol
4 Crootof et al., 76 VAND. L. REV. at 500 (“some degree of undertrust is useful: famously,
undertrust may have averted what might have otherwise become World War
II1.”(emphasis added) L Feik LT, v AT L% HHREFHE LW EXKBEREREHCE
Wk L7 & ).
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7= T AU D DPERB AT 285681, VEOEMOEERERALTH - L EEO I
A NWE—FRFTHETTHL EHNIN TV D, ENSRE VI BERICEEE FFo
2D ThHD 5, BREEoTeb ) —D>OMMIL, HEHRNDS A L TRDETOIV A L%
MEOL—F—PHELTWRNZ o6, 2 THITERTHD LR LD TH 5,

(RBHBT LI, ZOLIITRWIREZBE L T, FREBICHERDFEHERLBEIZ
NIV TERBEISZE IR TE 24T 9 BEJ1IE, AIBIZIIRITCTWAH E bl b,)

EZATHERFEICHLTUIAIIZAETEZRTIZ, b MRARKRELZ FLIZY B FR
BT DA T 2560 H TN E S, B FORE - BER%EIL, BEMb A 7 RIT &
HIRADZBITHERE LW BZ N LB S A 7D T, Z DR ARE (debias) Thid3E
FERHERE I N2 #HLEN->oH D 9,

EZADEE, BEMEASA T RAIZEDIRASITEFEOFRESE LT, ATICLSTHIAE B
IV BIELWZH b LT, ZICERD Z L E2HET D (73U X AE#EE) (algorithm
aversion) EPFEIILAHE N OREESFER I, TR YT AT ~OREHERESFE DGR L L
EFILHZ L, ek E AT L HEE S R T 10,

AR TIEUL RIZBE LT, RIS AFEAENSHAE OFHIEIZ R T 5 AT FIHORME &
LT, BPFE-ZIRNT, HEMEASA T AL HRELTO (BHROHDHE O -
%) (meaningful human oversight) (ZOW TR 5, K< ISR WTIE, (7
Y XAEEE) O 2 AL O RBGT H5iTh 5 &S Al 2 #5r L= E T,
ZHUCHET 28000, b MR 5 EERESE FERZRIHNITT 2EE OGRE R~ T
B, WEOE =FTIX, 7=&xb M (TATY XAEHRE) EWIRADIEEHLE
ERHLHELTH, ZNTH AlOFAICIFEE THLNEHMB E LT, A, TATICLS T
PR ML BIELW] &V FIRME RN STV R WGA, B. Al OFFER -

5 FE.g., David Hoffman, “/ Had a Funny Feeling in My Gut,” WASH. POST, Feb. 10,
1999, https://www.washingtonpost.com/wp-

srv/inatl/longterm/coldwar/shatter021099b.htm (last visited Feb. 11, 2024).

6 Jd WIZEREEZFESTERTHL, TAVINOOEI VA NVERMETE R T2,
Irving, supra note 2.

T B — B B i 2 B, \ N

8 TAI] LW LFEITHWT, WNER TART.LO AR 25 TAT % & C A
R AT L] LIRKERLTNDZ LM > T, AfgThrRy b, Mg, 7
NI Y XA BE)EEDE (ADM: automated decision-making) . BtRFE, v —7 L7
F U7 ¢ v 2 A (people analytics) , KOV THIGES DJEVHFFRIZ .5 J 9 IZHW T
%, See also Woods, supranote 3, at 53 n.1 (& MZ K 2WEICRD- T, b FTILEN
bDIZ LD HEPE DA RRZAME 2R 5 a0 T, MaRy by k) 1713 ) X
L) TAL) B2 R TR<HE D EHHLTWD). REBARGELEZ T D NFHR ]
RWHE DT EIT T 5 ALAHIC AT EICH S5 AL ORRIL, B HE 2 2
FREHENPE LG L, Bee s & ARSI CEDHEEZE FO L 91
T D)) D2 HOThDH EfEf it T\ 5, Keith E. Sonderling et al., The
Promises and the Peril: Artificial Intelligence and Employment Discrimination, 77 U.
meLRmJJA@M%.ik@ﬁ\%iﬂ@\M&l\?~?k2VH;~&&%
%Fﬁ};{fﬂ%ﬁ%??‘ﬁx Xt "R T TREZMBMT OV AT L THL, EERL T
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RAREIC AT FIIANZ Y TIEAR WS, KO C. B IS 72 ST H fmERac
AL FIHIZITE-I CTH 2 REHFEIZTHOWTIHT 5,

F—E (BHENSMTR) & (BEKDHBHE FOER - REF)
A. E FO¥IBDATE : Human in/on/off the Loop

AT ITHi 2 72375 (tasks) LR DBRIC, TORKILEEZTH ALIZERD Z BT SR
B, ML ALIZERRNTE FBREIIZIRET RED, EWVIGmENTFET D, Ry
M EEE O SCREE I AW TUIE, £ DA% (human in the loop). (— on the loop). XIi%

(— out of the loop) & & FIHLT 5 12, THRIZCE > TEDOHFEOENFIZEZRSLWD H XN
BRORTIEHRZNE I THHTNE D, EIZ (—intheloop) IFREZFIZE BT HIHE
THY., (—ontheloop) (T bWWD (F/b+ AL vF) DX T ALITHRAMERE %A &
L2 ob e MR IEZREHKD L7 FONAEZHFTEZ ST THY, (—outof
the loop) (X722 AT ICHRKIRE D TR TLE I LAEERT 13,

B TRBEE Al *y MU — 7S HEEREN &0 £ L O BARIZRIT D AT FIERH O
REWBEGETH S, TATFFERIFEA (X, OB T HEEDUIRNT 14 T AR DH
Wr DI E] DRERIGE OB BERSCEEFIEZ R LTS, FRZ TOAFEOFH] (2R
LT, MEERE CHED I2x LTSS 2B 20 B L5551, 774200 B2,
NFRHIZ Y 72> Tid, AEE Ik LAMOBEH 2 TE 2 Z E R SN D ) EFHLT
W5 15,

RINZ AN T S, BINES (EU) Wb s TATHRIATACHR] 3. & OkftsScE I

(ANNEX III) @ 4 IZRW TS ANFENIBZEITRT D AL VA7 LR ZE A Y
A7 N L= BT 6 A 14 R 1ETEZORMAIZRT 2 b M X DR E BB
TW5 17, £72, EU O [—f7 — 2 {R#&HHI] (GDPR) O 22 51k, BEVH DA Thi

12 9 ook y ME 8RR ] - mifeiE (2) 84 H.

13 [7] by fHEEEE R - B8 (8) 4 H;  Coco, supranote 3, at 3-4.  See also Crootof
et al., supranote 3, at 441 n.37; Horowitz et al., supra note 3, at 9. 72¥<human out
of the loop>/Z<—off the loop> & KL I N5 5E H 8 5, Crootof et al., 76 VAND. L.
REV. at 441 n.37, 444. ] ‘

U REE Al Ry N U — 7 sbaHEEREE T9REE 2019 BIMK 1 (FHEERD AL FNE R
DRSS DRERL SAocEE 8 A 9 H 5, 31, 34, 52,53 H,
https://www.soumu.go.jp/main_content/000637098.pdf (last visited Feb. 4, 2024).

15 [d | 34 H. 7eB5His A7 & (scoring system) 728 [AIEX &9 & b OflfERL —
—*“human values of fairness” EMERFT D2 4120F, e MCXA L2 —DRNRETHS &
Fei9 % 3k & LT, see Danielle Keats Citron & Frank Pasquale, The Scored Society:
Due Process for Automated Predictions, 81 WASH. L. REV. 1, 6 (2014).

16 Kuropean Commission, Proposal for a Regulation of the FEuropean Parliament and of
the Council Laying down Harmonised Rules on Artificial Intelligence (Artificial
Intelligence Act) and Amending Certain Union Legislative Acts, at Annex 111 3 & 4,
COM é021) 206 final (Apr. 21, 2021), https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A52021PC0206 (last visited Feb. 20, 2024)

[hereinafter referred to as AI Act]. 7234885 1% 2024 HELIED ATAct BD H V) 15X EIE
R LTy,

17 Id at Art. 14 (1). e BALORDE T 2 ANE K LT 5 GDPR IR 2 HHICH
WL, IIARBEZAENARTER 35 1 5 1-25 HIZ e ®HEERE] o) 2—
T2 HRIRURAE D D B3 F o A IR A~ 2 —
https://www.soumu.go.jp/main_content/000656380.pdf (last visited Feb. 25, 2024) % %f&
ENTWEDO TS L TAK LY, EiZ GDPR IZOW T, /INAKER =4 HEAHR] THERL
GDPRJ (NTT Hikfit, 2019 4F) & ZHa.
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B REETTIEEZELTEBY, B FOMEZERL TN D,

T AU BTN T ., KFEGER-FO TALHEFIZ o552 ] (BLUEPRINT FOR AN Al BILL
OF RIGHTS) 1%, FHESHEED B2 /78) (“sensitive domains”) (ZRWTIX—ED
HEFIRER L ETHDH L LT, & MIEABELMAALRETHY, b ML DJAFFHZR
BEBUICIRT RETHHY, B PN ALTAI OIRELMEISES X9 RIGHERLSLETH
LML TS 18, Mz T, WEIRGAICIE, ALICKEORELZHESG L TROVIZE b
IZ R DREZEIR (opt out) T DHEFIZIGF & LI XML, Lovb e hoRELE
RUTH A TR A BESEONDFEORFREEP O DHE TEHRNE L TN D 19,

72 optout D X H MR A, = a—a—JHigplb N —Fr—L LTHEHALTWHHEE
(X 20T L K D,

B. (EBROHSHE FDOER - REF) &IE

LED X570t M X DEER - IREFIL, BITERWITHAAEN L2 TITREY T, 3
HRIZHERET 5 2 LI2 B BER SN DMHM A H « 2K - BRO =MRICANWTRZIT b5, Farll
AT, Human-in/on the Loop (UAF THITL) EWERRT %) 2 E2HHA L TH., A
O QT T HIT) ITRWTN T (HEME A T A) OFBIZL > Tl OB - B I IHEE
B9, BIZRAEDT O, TOWIIEZe#7FT | (rubber stamping) B9&E 215 (i X 72\ L,
HITL O RITET > T RRER - IREL T ERDHLLTHD E NI ifEL Tilto 7o A
t—UE G2 HEEEIZERINTWS 2, T2 b b EIZIBERDH % | (meaningful 7¢)
b N O - REEDPLERDOTH D,

Z ZTHARIZAWTIE, Bl ER Uz TAT RS E RO ik 28650 28, LA

18 ' WHITE HOUSE OFF. OF SCI. AND TECH. POL’Y, BLUEPRINT FOR AN Al BILL OF RIGHTS:
MAKING AUTOMATED SYSTEMS WORK FOR THE AMERICAN PEOPLE 6, 7, 47, 49 (Oct.
2022), https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-Al-
Bill-of-Rights.pdf (last visited Feb. 4, 2024) [ hereinafter referred to as WHITE HOUSE, Al
BILL OF RIGHTS].

19 Fo., id at 7, 47.

20 NEW YORK CITY LOCAL LAW 144 (2021); Malika Dargan, Comment, Model Act for
Algorithmic Models: A Regulatory Solution for AI Used in Hiring Decisions, 13
HOUSTON L. REV. ONLINE 50, 55-56 (2023); Lindsey Fuchs, Hired by Machine: Can a
New York City Law Enforce Algorithmic Fairness in Hiring Practices?, 28 FORDHAM J.
CORP. & FIN. L. 185, 212 (2023); No.2 NYC Employers Using Al for Screening Beware,
Nov. 21, 2022, 20221121P NYCBAR 1 [City Bar Center for Continuing Legal Education
New York City Barl, available at 2022WL 18027898; Paul J. Sweeney, NYC Will Be
Watching: Is Your Hiring Program Compliant?, 29 No. 6 N.Y. EMP. L. LETTER 1, June
2022.

21 David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn
about Machine Learning, 51 U.C. DAVIS L. REV. 653, 716 (2017). See also Green, supra
note 3, at 1, 7, 9 GZREMIZEIC AN T, B M X D2EMABPEEL TSR L, 7o
FEITHERE L2 0 e F OB O AT FIHZIEX4 (L L T\ b &), Crootof et al.,
supranote 3, at 507 (ERD 2V e F DEERIIANLIZ T B EZ AL > TV D LHEHD. ek
“meaningful human oversight”(ZH{El T 254, FI ARy MEgRO RISV T
“meaningful human control [MHC]” & FES B30, See, e.g., K. Heller, supra note 3
(54 B AR 2R~ D SO EEN O TR 5 meaningful human control OAEE % §iH);
Chengeta, supra note 3, at 836-37; Hua, supra note 3, at 117, 119, 131; Frfrsid: TH
FRESEIR Y AT o (LAWS) ICBT 2 m Ay MERHA L DE%E] 13 IEICE
FUNDAMENTALS REVIEW [7 7 v & A« L B =2—] 217, 222 B (& 715 8003 Fa L - 52
ﬁyz4r?4jm0$1HX%$§¢@@%@@%@X%TMHC@%@ﬁﬁf%k%
s ani).
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TOXIITHEMLT, Al LRLDHMZz e FAMTAD LI REEAT &, L LTWD,

AL IZ XD 2SN OV T AR RSB 225 Z L 8HEY L SN TWHHEIC, AR
WAl LERRDEW T DI EAMFFTERRLDIEBMEEIND Z LD, Gl HRELELY
A% Al oo LHil2aMEE LT, ARV~ HH 2 SR Hk L T < 2
LEIZE Y ABOHW ORI 2RSS Z LS IS D 22

EU 2V T H A2, TAT FHAIR] 14 LB U TOEIICHET S Z L0k 8, b
MZ EBDERPERNTIIR S EERITHET 2 LY ERL TV,

------ t MIRDEREEI AL, RGUTIS CTHEUNT, LT EmT 2 Z &8 KD &
T LT NIT e B 7R,

(@ "AVAZRAI VAT LADEIEBRAEZEICEML, N OoZTOEHZBYNCERT D
Zricky, By BRED, ROTHERBITOREEZ RS ETRELSFER L, Motk
Hkz koic+snz &,

(b) HFICHARAN FTIREICH L TOHERSCE 27T 25 ICHWONE A U R Al
VAT AL T N VAT Al VAT AR T AT U b7y MICHBIMIZEILT S
PIOTEFEN KIS A (EBEbASLA T 2 BB L@ LT sz L,

(0 FHZV AT LOFHERE R OE B LRI ATRE2R T iEZ B REICAN T, A VAT 7R AT &
AT LEIELFRTE L Z L,

(@ afar? 72 5 BAREPRIUC AN T S, NA UV RT Al VAT ADT U 7y M EEHET,
SUIAEHLSMNC A ZOT U Ry bEBELEZD, ZHIZE-> TR D . HDWVIEFD
NEBITRENSHKD Z &, KON

(€ TANy7| REUUIAERTREZBU T, " U A7 Al Y AT LAOMEHICA AL,
MEV AT A EFET S L RHEL D L,

T AV TR T AT TAI R OFEE] 25, & SO ADRRRINITHEGET S
oI, B D b b= 7RG A FE TN & LI LT 24 BARRNICIZLL T O & 91
FLIR LT % 25,

2 AT * v U — 7 iR T5E0) - Ak (14) 5 B GRIAIN).

23 AJ Act, supra note 16, at Art. 14 (4) (a)-(e)(emphasis added) ZEE#IFR). See also
Crootof et al., supranote 3, at 447-48 (EU @ Al JHAIEN, BWRDH DA %2 ZH AT T
WD HEEE ). )

24 WHITE HOUSE, Al BILL OF RIGHTS, supra note 18, at 48 (S£&-iFR) GRFALHIN).

25 Id. at 50 (HHFR) GERFLHN).
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Mo—=UF L. BBV AT ADT U Ny EEBEL, TR EMAERL, TR
2HEITHETH, VAT LOBRSWEHNICHO LEV AT ADOT U 7y b O 7 gl )7
BLEDRV AT LD ML —= T ROHEWASA T AOHREFEMT L HEDO FL—=27
BRI ARETHD, Po—=2 T F, VAT LIS TEBFIND Z L 2N BDE L,
MOVAT AR EIND Z L 2N O LT EHIICHE Y IR L FEESh b~
X Th s,

B, b MCESKIERI A7 21213, B8k A T 22 SRR O RENE, KOZ DT A
TADHIMEIRET D200 LNBNWEDOMOBERH D, FD L7k MIFES BRI
AT BOFNEOFMAE R & AR RO WTREMEOFHERE R, TO X5 RBRELEMTE LX)
12, & MCESKERIVAT AOERZEH I /LT AT A0MEIC > THEBEEND
_XETH D,

C. b4 (BEMENNMTR) &IX

UEDEIICEU T AU B E, (A A TR XD RAOEBENE, 2D EKRY
xR AR LT, BARD T5E &, TAMY AL L B 54235 2 L lifFC&
BRI DIEBMESND ZENS - LTHEL Z EHEITL Y AR OS2 % fef
THZENEFENA ] EHERMLT, BEME S, 7T ADOBZIITKT AR 2 RE L TV 5,
HIZHEF O TARF Lo ATESFER b, BEIL S 7 2AOMEBRMEEZ LT O L 5 IRIR
LTW5,

(1) ARHLo R
""" o Al VVERA ENDHBITBNT, Ax S AT ICGEEIEF LY . AT #BAL TADR

BREEZBELEVTL LWL S, Fixid, VT T —FESHIERFIHORELR & D
O DM RS2 EAT H Z ENBFE LY,

ZHEh (HEME A T RA) LiE, Akt MR ETRE L ZA2KIEL T, [H#EH
Wr ) (heuristics) — VAR Tea—U AT 4w 7 ] W) —=8 L THEYLIZHEML L
XHb FOREESCHEHMOZ L2V 26, S0 IUX, AT O Tl - IRE - HELEE 2 OIEL
SRNEEEAR2E PBBEEETIC, ALOSWVWARVIZR-oTE FRAZHAEZER LA B E B
DREESHEMOZ & &, AEEAAS T AL WS, BV DIF AL 2 [EHE LX) (over-trust)
72t FOREESCHMA, BEE A T ATH D,

RBHMEAA T A EFR - AT BICLIZLIEAVWSND [E2a—U AT 4 v 7] D
LEVTRET LD L1, B S 7 2AOBEIT, 2720 b TFARGE B R ERCITE 2 T
Lt FOMEMEEZNZET S ATEMRE ) . ATEERNY) . KOV GRMEY) FICHRkT 5

26 Citron, supra note 3, at 1271-72; Cary Coglianese & Alicia Lai, Algorithm v.
Algorithm, 71 DUKE L.J. 1281, 1293 (2022)(FIFH AlfEtE E = — U AT 1 > 7 %% F0);
HE [7 AV DAREAT R FEBS & BB 359~61 B (k5 RIS, 2006 4F)
[DAF, i 7 AU hRETRE] Lol (e 2=V 27 1w 7 5.

I—8



AT IZ RS 2T V=Y X LB
FERE 70 N8 R & BB N1 T A

RThD 2,

TE-> THEME A 7 AL, ATEMRRE P TR ST b (& & Fi%) (anchoring and
adjustment) IZEITWDH EWIHFEF S BT b s 28, e L%, —ERE LN
BERFE O L 9 ICFURIZIE > T L E 9 &I, HBRE 2 ORICTHERIR 5T (B 21X EH
MEEOHK) Z5WHUTDHT A M&ZT 5 L&, IR B IVZ BRI 2 05 4 M
IZE->TCLED Ko Rflimzunn, iEZRKT2—F bt G 25— L
LWe FOREDOZ ETHD 29, Z O EFIEORRPZIZ, ALIZK 2 HERRREZ
AN RSN ME, BEEFRICH bOWREL Al OWRE L —HIETLE I RAN L
L EEMINTNDEDTHD 30,

FIATERRE P IR D (HERE/SA 7 A) (confirmation bias) &, HEMb/ XA T R
FVEES E LT FORRICEDR D LRI TWD 3L, fEFENA T A LT, BDELD
L A EFT A EHRIEN Y 2B L C (“cherry-pick evidence”) . FH 3 5 1F #IZ ML L A3
BB mMATH D 32, 1o THIZIE, BEEN (THI%(HE) (predictive policing) 330D T
PIU7-RERZ EE - R 21ERIEN 0 ZROOD KT DFEUIRO 2N EEE LD
THLHRANBEINTND 34, BEMLAA T ARMEIENA 7 AT, & NIV AT L %(E
HLBXTHD EmbIL TIN5 35

MEREANA 7 AT AT, T E Ry 7240 | (complacency) & Al O Tl « 7€ -
RS A EHE LS5 8 PORLICEN S LM ST\ 5, B O e (RE g 2250 & i,
HEMb S ET 2T, & FOBEESMEE LB a9 36, fizefko 3 EifbnEde

21 20X, #E [ AV DAETRIED - wifeiE (26) 359~60 H%EZ M. See also April
Lea Pope, 70 Behave or Not to Behave: How Behavioral Science Can Inform Policy and
the Law, 59 -Apr ADVOCATE (IDAHO) 41, 41 (Mar./Apr. 2016)(LEES: .t RlaE fTEhRR
B ROBABAI R TTEIR OB Th 5 LHEfH). ZRBAXTO IREBRERE
RELITTEI Z T 5 & FOMEASE] X, iEERFEFFEICAWT TIRESHEME] (bounded
rationality) &PFEIND, fliFE [7 A U W AREITA1E] 352~53 H L UVHITE 10 5.

28 Coglianese & Lai, supra note 26, at 1295; Kemper supra note 3, at 289, 292;
Benoliel & Becher, supra note 3, at 1075-76. See also K. Heller, supra note 3, at 38-39.
29 M [7 AU B REITAE] - BT (26) 367~70 HZ R,  See also Shiri Krebs,
Drone Visuals and Compliance with IHL, 116 AM. SOC’Y INT'L L. PROC. 132, 135
(2022)(3% 48 #5iHH);  Jeffrey J. Rachlinski, Essay, The “New” Law and Psychology: A
Reply to Critics, Skeptics, and Cautious Supporters, 85 CORNELL L. REV. 739, 751 n.60
(2000) (348 #5iHH);  Amos Tversky & Daniel Kahneman, Judgment under
Uncertainty: Heuristics and Biases, 185 SCIENCE 1124, 1128-30 (1974) (34 & FH%% % fig
). ek ThHEmEDORR) (hindsight bias) L& EFHIEDO —FE L 25 2 & NHE
£ 9, #iF [7 AV W RETRE] 3710~T74 HBH.

3102 é5'5ee, e.g., Kemper supra note 3, at 276-77; Coglianese & Lai, supra note 26, at

31 See, e.g., Drake, supranote 3, at 325, 327; Chengeta, supra note 3, at 853;
Mclnerney, supra note 3, at 328.

32 i 7 A U AT AIE] - midgiE (26) 376 H; K OF Coglianese & Lai, supra note
26, at 1294-95 HZ M. R AN, T ARMEIENA 7 AL, B FRREWEOE RS
LWV ([ 3o 7 A) (assimilation bias) |2l TV 5 W H FEfiEH & %5, Chengeta,
supra note 3, at 853. ) ) ]

i%f??ﬁﬂ’%‘ﬁJ ZoWTIE, FlZEHE TRy ME OB ] - Ai#gE (2) 94~98 B
34 See, e.g., Molly Griffard, A Bias-Free Predictive Policing Tool?: An Evaluation of the
NYPD’s Patternizr, 47 FORDHAM URB. L.J. 43, 56 (2019).

35 See, e.g., Drake, supranote 3, at 327, 337.

36 Joseph Avery, Fumble! Anti-Human Bias in the Wake of Socio-Technical System
Failure, 53 ARIZ. ST. L.J. 1009, 1025 (2022); #i#ZAL [BE LT 2T 20 LE#ED
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EL vy PRZHUCERF LIRS CTHEENMEE L. 2B My hMBEEL TV
t&%%%of EOW I TSR D LR STV BigTh D 37, Al OF]
AABFIZRNTYH, Aoe(REy 2B L > Te hOWRENHFET D LM S TH
}:) 38

PlED X 57, Al OREZFEELBIDRANEE L RWEREZALRERANIX, BE)
fbEENT BB OFESFHNCR L Z LIRS, BlzIX. 2003 FEDA T 7 84k, 7
AU EREROMIZEI A SR Ay b)) B, KEOHEE (hrxr—F) HE L R
LRE 24 %S0, BB A 7 ADHL BHEL LTELEWV 39, hLx—F
BRI A A 7 7 ENLDOXML—H— « IV A NKBTHDLEBEBLIEANNI Ay b ED
Rk, BAEEEN, PL—=0 VT RE%D 2 I8 aEL 2 k&<§ﬁb HFELIZ
ZORTRBVIZNN N Ay FERFN L TELEERTH- 72, WIS, BEME AL 7 RI2HH
bt hOITENS, NHO KB FEE [RLEE T X /4 72 FHIE, aﬁfmﬂbt ke 7 D
Thb, (BHETHEIN LI EOITE 25t kT & AEFHE B. TR L7 EU @ [TAL#
I 55 14 3Bk T2 HEMb A 7 ABRETRICHET 2808 A2 b 0T, Bk
E,)

D. BEENS 7ARKDOLEM

b P OISR D HEME SRR B IR BT, AR ZITHIR D AFER 3
ROWE ORI D & 9 72 3BT D AT RIS, )\EODEﬁ% EDLIRETH S LI
KT g U227 ) 303 TR 38 TH D EMEN T, L —JEEER Al %Uﬂﬂ
MROHNTND ZLIZHEEARD L, ZTITRNTEH, RIFVBCKTER SN TV DK% A
AKbERHT 22 &8, REERL )\T%T%Baé: W B O MEBLOHEES TH 5 HAD ML
ZROLETHHETH S I,

Al DIREZFH LB E SRR EZRETDHRE LTUL P Lb—= T &% 5 0% 0D
ARERHE B. ([CTORLZH « B - KIZRT 2 BEBILAMCS S . BT, AT OTH| - RIE -
TERY A 2 IS HIBT 95 & b, Z OHBRORYL - B 2 AT 5 BEZ RS Tk

DI TWD 4, HIZAI 7T Ho AR IE-T- (“the machine told me s0”) »5H %
MUHE STz, E Vo REHIIAR o THD EBRV D W2& 0, Al DA OFEHRIFIZ S B

RN ST 22—t X ha 7HER M E L — 5 W2 A VDS TV WS
WCHZERTEXEII—, Bt 22—V AT 4 v ZITELET, EHALAEIEL L)

%) 21 COGNITIVE STUDIES 100, 104 (Mar. 2013)

https://www.jstage.jst.go. Jp/artlcle/Jcss/21/1/21 100/_pdf (last visited Feb. 25, 2024) (5t %

Iz R THEDIL T HFETH D L ).

37 Woods, supra note 3, at 103.

38 See, e.g., Jeffrey L. Vagle Tightening the OODA Loop- Police Militarization, Race,

andA]gorthmzc Surveillance, 22 MICH. J. RACE & L. 101, 129 (2016)

39 Coco, supranote 3, at 2 & n.2; Horowitz et al, supra note 3, a

40 E@Jﬂ:/w’ T ADMRABREFELE LT NL—=07 @E%ﬁﬁ%?ﬂﬁ%ﬁ‘éjﬁﬁ SN
THAAT L7 AT BAIZESC AT MERIZEHDIAMC b, Z2HAZ T Hhd, See, e.g., Citron,

supranote 3, at 1306; Kemper, supra note 3, at 289, 290.

41 Vagle, supra note 38, at 135- 36 See also CltI‘OIl supra note 3, at 1307 (fTEY AT ©

TH - PRAE - R <A A LB Al S T I S5 = L2k 0 BENE S 7 2 OfR

REREICE T D LR,

42 See Vagle, 22 MICH. J. RACE & L., at 135-36.
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AT IZ RS 2T V=Y X LB
FERE 70 N8 R & BB N1 T A

R TRTHD, izt ziE, Z2bZb e MR EEHELBEL0ENL, #HIZE
HLRWVW=AE (distrust) T AT MIHHAA T, RMEXH B EITIIHMHMHEE AL IZ
BORVWREILTDEWVIOIRMEREEL W ORML AZITod 8, 3bbe MALIC
FRDZEIIAEERSEERETIE, £ " AGRERREZ FT 2 amiifi=R s 32
RTHD, HNZALIIREZE LS hOEBIL, £HE b AL ICIINEY R ¥R~ ZER
TWAEFE (perceived mismatch) /MB35 (signal) 72D 6, TORGE, H
Bl., UTEMREALY THD EUVETH L, M3 - HE - ERKEZEE LT AL
ICZRTWIZEBOZLYMERHE AL RETRE L WIHIHERL AZ T o0 T (% [k
DY) OMETERT 2 NEREZT TIE 0TIy XS AL ZE#E LRV
L=t NOEBERREFELZHEICHRET 2 TRICEHER D D L Ebil b,

B-E (ZLITYXLEE) DR

VLED X SICHBE A T ZRMERE N A 7 AFEDO B F Off ROBEIL, AL M RO E%
DdbHE OB - IREFOBEEMEZFH L, AT MM OEE S 2 ELSI Offifasiic &S
THEE T HARPL L L CEITHIT STz, L LI, & i3Ez, EiC ATFAO
Ze 2 BT, ELST BUEE SICHCHAYZR TRORIW L LT, (T X LEGEE) &)
RS T 5,

A. (ZL3d) XLEE) &IT

FHEH T AT X AEKEE L, Dietvorst IEDFHIL 703U X AEME : AxiZ7 2
U RLDEBE RIZRIZHR->TT A3 ) X A w a5 | [RB LI FMEE] 144 % 1 5 114
H (2014 4F) 1AW T SNTemicd b 4, MBA (RREFHEL) BREO ANRER L7z
FEREFEERAE RN IS S FER T LU, Axid, 7TV AN TREELIOEH DYDY
IZTpE, TATY XRAOREEEHEL T, EHESDHDHE FOTHl - IREEZRIRLAL T
HHEWVWIRRICEASNS—ZhE (73 XAERE] EFFFRLTWD 46—\ 372
DHAXIL, B POLTRBICKH L TUIHATHLIINE L, 7T Y XLADOERZBITK LT
FHEERTHD, EOML TS, LT, 20X, L0 FPHIOEHART VI X L%
BT % & hOMEIIL, DTSR OBREATLNSLEE L2, LR T 25
XTH D,

B. KELSI ZEIR : (7T X LEIEHR)
AT ICBT DR AIE, RIS THI LIEBE A 72D L 512 (EE LB E 5 —over-

43 See Karen Hao, We Need to Design Distrust into AI Systems to Make Them Safer,
MIT TECH. REV. May 13, 2021),
https!//www.technologyreview.com/2021/05/13/1024874/ai-ayanna-howard-trust-robots/
(last visited Feb. 19. 2024). C£, Crootof et al., supra note 3, at 500-01 & n. 344 ([7] k
Hano Zz it & U, ~ b 7 HEDH] 2 205 T Al ~OMNME 2 HIHHE & 3 26 R oA k%
?jﬂﬁ Loob MEDERIEZ AT HBIRILZR OB & 2818 T, [FH L~ Okl & HE

44 Berkeley dJ. Dietvorst et al., Algorithm Aversion: People Erroneously Avoid Algorithm
after Seeing Them Err, 144 J. EXPERIMENTAL PSYCHO. 114 (2015).
45 I
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trust Ze—fR L) PR ITEEE ARSI TIER L, M, 7T Y XAEGEO K5I

B U702 Zi8 & 5—under-trust 7o—{R i) WS ELZ AL E L H 5 &V D R,
— G & L CIEENR VIZHAE B2 OVERTIEAR W, 72 HIRITERE IRV T
BT, FilleHilic e MITENIZRZANL TH S E WO READMER SN TV =0T
16 ZOIEEHE LICT VT Y XABENFET D LR D T ENAREENL TH D, HDHN
XTI H HEED TR B L FIHATREME e = — Y AT ¢ v 7) (availability heuristics)
L (fFEME =2—V AT ¢ v 7)) (representative heuristics) D1 R2> ST IUE 47, Al
ZRIA L0 RE - BRIV ENREE 20 LT BRI, £ OME O L ER A B RO B
CITIERAMRIZ, HALo THOE SN D5 P KIS T, 7Y itk b Al
B D TR R 2 £ CClRFEDMER 228 U725 8D Ko icT7 v &L - # b v —ik
SNTHMN SIS, A2 OREBICES A BEE AR, 2o FEKE N (expected
accident costs) Z iz THIARZIZAHMTH D LGN BEN b HAH ),

HIZ, QEOITERYY) PRI OHME Th D IEFE L LDBTYO SO ko3 —
IV RFm— A7 —L® Rachlinski % & 2GR CUTRWNT, HENERSE (S5 LT3
BRI HE ISR L TED b EHEEEZR LS <, fIZ 2 G ENICRANDLTHD &
R LTS 49, Mx T, EFORBRPOH, vARy b« — (AENERE) O X5 728l
RN EREE M CHREI LD OHRENTLE Y &2 A, BFEOHERM
HEVEI IR AP T EH S O EFELZEZ L T DI b 38 i/ .
taRy MNEEOBBREOKBEZHIZLIZZ b5, - TAIDB TR - IREHFE T 1%
B X 57 GirilZefdin) 126 LT, #ITRE 28G9 5 Ll RIE L < B ERYIZHE
ANHTHLD EV IR, BEREOICHHEINH 5,

L LZ ZCEAEMEET 200, 73 XAEBEORMBEERIE Y 275 @I ERkT
HZEIZXY ., BEMEAA T AD K S 72 AT ~Oud JE 2R AFE D ETerf ESO BRI 95
FHEEMEIMESETATIOE R EREL L5 LT 5K8—ARKRTIFLUT 73U X
AERR] LW O——Th D, N ALl OFEEIL, (BB E R L CREBEBIZHS
THZUVUIRDEN) (E) OEAHY, TORENIELTHD, LrLihh, =
UNEEL LA E, FRICEES TT L—F oy RV S [RIRRIC &AL LR I
)7 - HIHEE ) 2 mORITUL, 7 A~ITB&RET D 50, HIIT Al OTH| - REFIZTERID

46 M [0 AV I ANEAT 215D - BiETE (26) 426~28 H.

47 [f] |- 361~67 H, See also Coglianese & Lai, supra note 26, at 1293-94 (¥ "l aEM: &
22— U AT 4 v 7 Zph). )

48 F.o. Jeffrey Dastin [fE50 : 7~ BN AT HU 0 | [tz O KBEEER T
REUTERS;, 2018 4£ 10 H 14 H, https://jp.reuters.com/article/idUSKCN1MLODM/ (Feb.
13. 2024).

49 Jeffrey J. Rachlinski & Andrew J. Wistrich, Judging Autonomous Vehicles, 24 YALE
J.L. & TECH. 706 (2022).

50 [y v & [TL—=%] [NV L] OERICOWTIE, BEE AL Xy hU—72
bRt & 1 F SFME ) 5~6H, Frk 2842 H 2 H,
https://www.soumu.go.jp/main_content/000415482.pdf (last visited Feb. 13, 2024)(F{L,
IR - @IBE—RE RSB, BT AT XAREAME L, b ML ER
PE R F R SOS T A ——ARR T [7 =) XAk SRRl TV 5 EE
WZHERIF Z25mSC & LCid, AFRLIAMC . 213 Ethan Lowens, Note, Accuracy Is
Not Enough: The Task Mismatch Explanation of Algorithm Aversion and Its Policy
Implications, 34 HARV. J.L. & TECH. 259, 260 (2020)%%: % .
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ICAREE T T X LS
H‘é%ﬂ’]iﬁk?%ﬁﬁﬁ%bﬂt HEhb 1 7 &

TR MIEKREHEEZ 592 HITL AERO (KT L7 L—%) LT hiE, =0
bt FORERENEROHDNE L7225 X 10, BEML A T RZEA SRR SN
XL EN, ORI THEID (T4 A7 « 7L—%) L (ABS™ 5~
N (TrIFryr T =% AT L) EEATAHEIIC, RERBGERLOTHD, 1
of\7V~#%A/%w®mgm(§@mﬂ47xﬁ%)%%ﬁboo\TwnijE
WEABLR I U OFRIEN Y R TEIRET DHEBIL, NT U AE R DDLERICEE
LD EN, LNDICAHE, 7Y AARRBEOFREEZLULTO LS Z2FiEk-- 73 Y
ALEERPAHRINN D THLIFEEZELTIIRETHOT, 2O L7 T Y X AR
BRI TWVWHZEEZZZ T LTRBZ 9,

1. Al DFRANRE FEYIERLGDIZ, EFEEESEIHEDRERIEIBETARETEINS
TR :
ZOERT, 7TV XAERBEGOLROT, WETL-2Y KiwT 5,

2. EFMCEREEAHED L, AIORRICH L THIBEFELBTFLE NS EER
ZOERIE, ST TRIGE, AARTENEZ bW EFEELTWD I L L
FETHD, T20bE FbRANRREENRLESNTETZ  WDHDENS, AL DR
HREINDIRELENIFRTHDINE, RARDEEITEEZL LTI LHDLHS
NHERELENWIBZFIELD, LLEDOL D B2 HIL, HEEREEAL LDHEFEED
EHTZ T ANEE W, A b FOREDMRAICELANL TN WDHDRLITEENS, Al
DA & R, SR ZHE L TlE LIRET & Th D, LEZXDLDONEDL REETHE
DEETH S H, EBRIZE FOWEITHNT DR RITK L TRHRAHE L W HITEOH] &
LTk, =7 A b7 TEMEOE AR RO TIRWZERIR IR (disparate impact) DBLIR
EUETOIRELTRASNE, TSV KA —FT4var) 238F5Z R kLD
52, T DRERFBCAMRAEN ER ST FEZIRLTND E ST, B FORAICH LT
T Ol S PISHTE T S Gk - MEB A ST ERA L TE TV H DN Al
ETICR L TR ZREE TIRAE LB L TRV, L) BT D & TIEARN,

3. EMIFIREFOEHLFBATHAREZR L TLELDEN D, Al OFH -

51 See Woods, supranote 3, at 70 (7~ > 4L AL IZ X 2 ER AN =R CTH - 7= &
VO A B A IS T T, ATO A E RIS ;éﬁﬁ%&m@%uuos ;5 TV FEL
BN E FIR LT, T PRAEAND HREH & RERKRMIZEANLIZE MK D28
%ffﬁ@%%f‘f\ﬁﬂ —“to continue rely on biased and deeply flawed human hiring
processes — ERFHESNTVD L, BEOLE LD b Ef 52 ERHRINTND
IZHHb 6T, KRR HEHORZ Cﬂﬁ"é%ﬁéi)ﬁ‘“c‘: Nk o ThDH, LEIELTIH
;’%ﬁ) Coglianese & Lai, supra note 26, at 1312 (“. . . with respect to . . . lack of bias,
humans do not necessarily compare with favorably to machine learnmg & FR ).
52 /INEILIAESE: T(ERES) ALIC K D EEREDANNE] 38 H in BEE TAl Ry U —
7 FEaHEtEREE AT TN AREr S (BB 1ED ) R 30 45 11 A 29 A,
https://www.soumu.go.jp/main_content/000587312.pdf (last visited Feb. 13, 2024)(7 7
AV R =Ty arnt—rA N7 ORWFEE LA W7 LIRS K.
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REFICEN Y BACHARBEZERTRETRHAGE NS EE 53 :

ZOFERIE, APA2. IIXTLEED, HRES, ZARTEUIZ DRV LFEERIZ,
E RO AL HMNHRICRBEHCHHABTEZ R L T2 WEZE LA E FELTWS Z
LIZRDDOT IEFETOLIERIIIZ T AN L A2 IR EZRTRETIERN,
A5, b MCEDIRESOHBE L Al OIRESOIHBE L, WHFRITEREL S > THE
EERI-TRE] LWVWIBZFOFN, BROMBEBLIEET 5 TH A D, EEITHS O
fEEE, ETO e ML AWEZEDOEBE b REWH THHEBEMLEZ R LT RIEZFF
HLBRWIHRIZZL L TWD, BIZITELSEDOFALOEEEFEEITHWVTIL, 4 TIHHEIZ
[E8 « REHE LWV FERIZT 2 RBEMICIRET 5 BBITTFRINR, T4 7~ - K
U—%GeT L) RESHOEROBEER L EANIRD TIBNT, TNEOREFEL
EOREM - L0z S8t LR L7z BT, Lavh EEBEMOREL T Tlde#
BOBIEOFTMA L EE L CHE Tkl Eio, BEOICIIMERZEES2ROAR LR
RITNER SR NE I L TE TS, £D X DT, LERGAEICITEA ORI L <3
T ENEREZRHIMIAY, B FOIREFICHLRD LD L O IS OMIEB A ElL L TETWY
LZDTHDH, milEDT 4 F 27 27— FOFHIR S HI7AMEBICE SN TS EWNWZ 5D
TRV, - T, Al OWEES, RO E FOWREITRD HiLD K 9 @M
BEEZ R DMEBICHE ) RETHD, LVWIHIEBZZRELETHD,

4. SFEDI71492aviRARY b - RALIZHE-TLWAH 5, (SFEFIRLTRET S
BI)(SFRIT7UEAT—%EEDR!) EWSER™:

ZOFERIZOWTE, BEICEFEDMMOBSIIKGH L TWAHD T, 25 L5 5A TV
Tz Tth b, — oL TR E VAL, BARICRT 5 AL BEOE TH 5 NHIF

53 See Woods, supranote 3, at 81 (& F L7 LIZIREZ F LT\ 5 & fLH);
Coglianese & Lal, supra note 26, at 1312-13 (£ ks & BN HIT im0 & 5547, 72235,
Al BB TR EZ R S 20D RIS A SNRVRILO —> & LT, Bl %
RENT ETHRBER SAUTHEEROBRARSE « Pk T 2 8IC0 2BV L& TS
LA, Bl LICHE SN AIZIIEN m £ 5 LT 230 E LT, Emily
Berman, A Government of Laws Not of Machines, 98 B.U. L. REV. 1277, 1325 (2018)%
M. RBABEMRT L L 07 B FOBAREESLEANED RO b s &9 I OffifE
BNZALL TV D RUCEE LT, B IEAFRALERNIC RV TE, AA%k (CEMEF
) (B RHINE 48 - 12 - 12 974 189 5 16 H) b JEH EI OB SR AT 2 R ER 72 A
WEEHEZ RO TV DR TITA < HEAZ O & 2 8RR RA 2R Y | JFAIE LT
HE] GERMIN THDEHML TV LOREZIRYD P T, 60 CORBNREEZE
D TRIERER 24T 5 25 IANEBRHRE) —— Db Lo - e T dim e L
T, ZHIERE NEKICERT 2 RIEOEREA [ HAR@NITEHES] 756 5 4,11~13 H
(2023 /=7 A) &R,
54 See Woods, supra note 3, at 60-62 (SF IZA T 5 1R~ NMEEGRZ#T);  Rachlinski
& Wistrich, supra note 49, at 710-11 Al ZF|H L7202 R v b ~DOKEDEEHIA A —
2oV T, 12001 FEFH Dfk) (MGM, 1968 /) ° [ —Ix—F—] LV —XEDT ¢
7 a Bl LR, ‘
55 ffiE TwaRy MELZFEIEY) « gifglE (2) 5 #% TAHAIOY 7 be—L JELX
) 0 SF 9% (5 AL/AGD MME 2585 5iek b | [IEEEH] 12755 - 6 7
561 H(2021 423 A); #hiE TR > hE GEMI0 ] - BiBIE (2) 5~6 H. HIZAROE
fakt (108) TH., SHIEMEZ R ST —HRICAFIEL ) 2 AL BNRET 5 Z & DIEAM
PEIZOWTERH OB AR 2, 770 - 700 [HFH] &, Bl 71— R7
F—2049] |Zfilti T\ 5, See also Citron & Pasquale, supra note 15, at 12 GO FLH
DARFEH 7G> A7 LD Z L%, “Kafkaesque world of credit scoring” & £Hl 3 5
ZLICED., TOREKIE B EH).
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AT IZ RS 2T V=Y X LB
FERE 70 N8 R & BB N1 T A

TAR Lo AL #HE2EH]) o JRAITHD [QFF - V77 o—oJF ) ik, ASC+H4E
SRFEOMEMEZ RO LD ICHTZ L TWAD O T, BREICITESTZBEV L TRBE 720,

o AT OBRFEEANL, BB EZ & TSR ROME%SE, AR AICET 2 H# B2 AL
TWAZ ENREEILRD,

RBUTAROTZ ORI, SF 3 SERMIENEB L TLE > TR OEFNCE K LT
BEZW, 2L, BIZIEKHEEEOEED ANDZE > < D OFF TEL BIONEEFE S
5 (FFEARR AD By, THEEEEABMEL CRETEAMG O < S0, Kk CbR
END AL BT ED, GERIEDNBRESIVAOT-EHTH D, 20 (GFHEAM AD Bl
%, BITAEAR SFMEO [Z—IR1x—2— | [ZTRWTRRIZZRZEOHEM & L TRELS LT
7256, 2FV SFHEDOT7 47 v arEHVTRROERIEZ FRIL TEHZBLT L0,
NSRBI OFEBEME T D (EE3F) & (TRHIET) STRRW TR FIEZ, RBIL
WZEDRDWTFETIE R WE R T Z ENHK D FEFN E - — 2D BMENT-DOTH D,

FT=E EFOREODRDYIZAl ZFIRATRETIEEVES

7o) AAEGEHT, ATOTHIAE FEY L ELWEAIC, ALEXY 45 FORESE
WCERT 2RAELETT, Al ZBICFNEHT_RE LI FRThHo7Z, LrL, ZDLED
RERIT. ZHEL TAIOTHNE FLY B ELWEA] &V BiIEIEREA - S
RVWEAICIET—TF bbb TAI OFHIAE FEY HLIELVY) BONREERENREZ Iz
LEICIE— b FEBEBRESZH > T D EBUIR (status quo) OEE % HET XX FEL
WZRITFHDT, Al b o CRNEHTRELWIFERAY TUTE LRV, HIZZE b2 b Eff
SR IMAESE T HENC, ALICIRESED Z ENZYTIHRWEAR L2 b, B0
FTANEML TS, Flx T E#REEEZE®H S Z L (maximizing the accuracy =
minimization of forecasting error) 1%, LI LIFAIE X (fairness) 2WET5H L5 b L
— R 7B — %z [ATE X OXMiEil (a “price of fairness”) &5 IZHb e

56 The Terminator (Orion Pictures, 1984)(h 7 « a7 —NRET HMHFOREH O % % —
SR —H—PEMLILTHLTVW5); Terminator 2: Judgment Day (Tri-Star Pictures,
19D)(Va v - aF—DEOFETHREL T, BRILTEZEFEO XY K 2 X LD
T1000 #A 5 L CTU ).
5T (JE &) 12OV TIE, BIZIFHERDO Y Fv— K« A, RAF—F [1EE % (1)
(F)J (2011 4F, K§Ett) [hereinafter referred to as = X3 —3% / #ilGER [15 & 3
Fl 1 RORE TRy ME GEMAD ] - AieE (2) 40~50 HSM. AT 2 &
T, FEROEMRES S ICRIETfalEo#EE L U C SFIERRNEHTHD LA D
QL LT MROSEGRELE 72 5w 3L & LTI, see, e.g., Mitchell Travis, Making Space:
Law and Science Fiction, 23 LAW & LITERATURE 241 (2011) (T 4F O 3 xR EH i 12 8
LT, SF /J‘gﬁ‘ﬁ@ﬁﬂjif‘&) %19 o H.G. v =V X% [Eu—E o] (1896 )73,
BEIZ, & hEEROANA 7Y v hpEW 2 Ao T L E O BEE Otz TRl - fmeE L T
folu S BARBIZBIR).  (PREIES) (TR 2 Rk OB BER % o fEBRIE O TRl >V T
X, fE TeAy ME G840 ] - midgE (2) 6 HSH.
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) RIS 58, ATE X NEBEAREBITHA T 59A1 OG5 BIEREEH B & W\ o TR
FIC e FOREEZ AT IZERNIEB WV LW I FERRIC AR D& TRV, T TIE, EICAF
AR B ORI RN T 5 AL OFHOSTARIZE VT, Al OIEfES &0 95 AifE/fE
ERER TSN WEAR L, 2% Al OFIARZY TIERWEARIZOWTIEE L HEN
Mo TAI A LAWE DI, EETAREBEERLHRL THEZ,

A. TAl OFENE FKYBIELWMES] EVWSHTRIBLEHZBL-ILVES : MR
FER-SLHWEE

HARBNAT L TWD X HIC, BUROWREIT Tevidence based=GELICHS < | Z &0
HETH D 60, B FHEICIA SN L MMEBL & LT AL AL =human centered)]
T MEMEIZIET % =trustworthy] Z & HEHETHD 61, E->T, TATOFTHAE FED {
ELWV] W) EHEMEIESMA S . RILZEED 2 W72 5 allegation 721 Tid, [REHLIZEE )

58 Coglianese & Lai, supra note 26, at 1325; Jason R. Bent, Is Algorithmic Affirmative
Action Legal? 108 GEO. L.J. 803, 818-19, 832 (2020)(“The reason 1s that any fairness
constraint imposed by a modeler will prevent the algorithm from simply
maximizing accuracy based on all the features that would otherwise be available to
the algorithm” & 7>, “Measured by overall accuracy of predictions, an algorithm
instructed only to identify good employees will beat an algorithm instructed to
identify good employees subject to a fairness constraint, because of the necessary
trade-off with accuracy.(footnote omitted) Arguably, a less accurate predictor . . .
may not serve the employer's need to identify good employees as well as the
unconstrained predictor” T 5 L 51§ + 047). )

59 FlZ1TF 27 U DRE SR & M AN 10 92 EFIITAE S TTITEER TH -
CIEHENE & 23k - Ka XA PREETHD TN E S, NFHRHHEDIARE TR TIEA
ESOBEEMENLITTH A 9, = - B (53) (NHERJTERAZ TRV CITATELR
FABELENFREIND &8 - F5H45);  Karen Hao, [[< 721X, 72U X A] plof Pl
AT KON ZHEEFANR Y OfEHtaE), MIT TECH. REV, Aug. 31, 2020,
https!//www.technologyreview.jp/s/217376/the-uk-exam-debacle-reminds-us-that-
algorithms-cant-fix-broken-systems/ (last visited Feb., 29, 2024); Louise Amoore, Why
‘Ditch the Algorithm’Is the Future of Political Protest, GUARDIAN (Aug. 19, 2020),
https://www.theguardian.com/commentisfree/2020/aug/19/ditch-the-algorithm-
generation-students-a-levels-politics (last visited Feb., 29, 2024) (& 7H] & A 7 LD
AN IE S 2% L T“Fuck the algorithm”5 0D 77 1 — R &7 - E EN T T 21T 72 &3
4M);  Citron & Pasquale, supra note 15, at 18, 19 (J71=0K 7 AGACAE 455 & D N A DB
SN LTCTPMT AT Y RAPEBEREEL 52 52 LIZEA D & Fhei) R 23R\l
RTHDH L, AESOERIZKT NE TH D LIEM). See also Doaa Abu-Elyounes,
Contextual Fairness: A Legal and Policy Analysis of Algorithmic Fairness, 2020 U. ILL.
JL. TECH. & POLY 1, 54 ( (AIES) & CEREFE 4 SIHHE) & uo 5 STHRICPov o R
INTHER L TV D 0TI ICSE1272 5 “[Clertain notions that might be dismissed
quickly by computer scientists due to some tradeoffs in the accuracy could be
suitable for some legal and policy domains where we acknowledge that efficiency
and accuracy alone are not the end of the game.”(emphasis added)).

60 TINPHFFIZE 1T 5 EBPM [Evidence-Based-Policy Making]l ~®Hu#H | i #& 58 H 45 F0
5 - 6 A, https://www.cao.go.jp/others/kichou/ebpm/ebpm.html (last visited Feb. 10,
2024) GRFILI0).

61 OECD, OECD AI Principles Overview, https://oecd.ai/en/ai-principles (last visited
Feb. 13, 2024)(% % ¢, OECD (AL §MZE2B-AIGO-] © HAILFERFE & L CERIZSH
L7= TOECD AL JFHI] 7= 7 HEA—V DR L FO—4THIC, “The OECD Al
Principles promote use of Al that is innovative and trustworthy and that respects
human rights and democratic values.” (emphasis added) & 7tik 1TV %); OECD,
OECD AI Principles, Human-centered Values and Fairness (Principle 1.2)(emphasis
added), https://oecd.ai/en/dashboards/ai-principles/P6 (last visited Feb. 13, 2024) (55 2 Ji
AloFRED 7 =7 X—=U O R LIZAW T Human-centered Values] & BFE L TV %),
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AT IZ RS 2T V=Y X LB
FERE 70 N8 R & BB N1 T A

oo, TARMHL) T7hbbe MW T 5L 01C MEHEICHE] T5LW)EEFEL—D
LT LCWRnnh, LA THD, 20 TATOTFHIAE FED BIELWEE L
WD FTERME IR S 2 72 ) AR, BRI EE SV AR, (BRI D &Rl T &
HNGEDRMEToH D 62, FRICARFRNE A Y T TV D NFHE ARS8 3 O M 127
F5ATFIHIZOWTE, 2% TAFITBWTRERO THRNZEEL <, ATTEHIZ X 2 T3
FEEER Bidvh & MEAZE O TRITRAZEN R EZ V) EHEMFEBERL Wb 0T e £
DX ICIEMEMEICREZZ 2 0HICRWTE FED L IEETH S & FETH25HA12.
MR LMEE BT ONGEESLZ . ATFIHORNZR S RIT7R 2 F 0 64

RBNFEEMEICOWTEHEICE 2E, LREEMEZ R T 2T G ET=
burden of production of evidence) % H-7-3 7217 TR+ TH 5, GhifsE(E=burden of
persuasion) 26 72 U THID CTVREE(L AR LI 2 L2725 65, fiE> T, b MR
WD LIHFBL OO, TOALITHTLHRGEELE—T 2L ALOFTNELWRLE PO
WRIEITHZ T AL 28T 25 2 LI AXICRESELIHEE—F2 RIS RWVEFIT AT OF
HEHEST 2 Z LIFFFsnEY, L LBURIZAW THEE O AN % 1283 DG B0 R T
SHTWVDEDICDONTIE, BEEDNKLETHA I,

WIZ, a7 5478 &2 9 UL, TRELC RS W T, AR, BHEICHET 5 Ll ¢& 537
AE) BEEZRIC LI LIZRDDTHA D ) 66, ZONFEEMEIT, FHIARRI R E LT

62 See Green, supranote, 3, at 15 (& MI K DEHSERE L oW 2 ENEESNLTHDHD
‘f%ﬂ%ﬂ“@% TNIY ZALEMEH LT D7261E, T 2 BONGEEEEZ R & &
B iH).
63 RIBFHLE T(ER 1) NFT—HIEH~DORLETA RT A AFRIZAT TOFER] 3
H in BE TAL *y MU — 7SS - AT TN 2fEts (8 2F) | ek 30
412 A 10 H, https!//www.soumu.g
0.jp/main_content/000589116.pdf (last visited Feb. 13, 2024).
64 [a] 9 H( [N 7 A, KIEBIR, EROEFY 2 7 ICHHE LW TR HRZRDRD
(X, EACHES T LRI AT 5, ) LML W20, Al ZFAT 5R1I2IF D
NEOFMZT- L TS EONAEEEE R ZRIZR 520N THA D). See also
Robert Sprague, Welcome to the Machine: Privacy and Wor]gg]ace Implications of
Predictive Analytics, 21 RICH. J.L.. & TECH. 13, 46 (2015)(FFI|Z LS M2 TFIETH
i, FEEe W L CCEMMEZBERESE o200 s, FRIDHT 20V 2581213,
FHBEPAMR 2 R 9720 TILR W ¥, RURBIMROSGEEE LA R HNE DA O [NE] LiEH). ®
W AL OTH| < IRTE - HELEE DB L o TARFIZREY % 52 1T T iSO A 1
X, £ FBEIMICR T TRABEES RSN THRW AL O PRIFOEL SIZOWT
MDHAHRNOT, (FROIESTM) 2206, Al ZFIHT 2 M0 AL KB 2=k L
TR AN NIREEEDR H D E VW DD LitZely, See Ifeoma Ajunwa, The Paradox
of Automation as Anti-Bias Intervention, 41 CARDOZO L. REV. 1671, 1727-28 (2020) (& /i
ZEREE 175 o> disparate impact test DO SCARIZEY U C [H 27208 H FEUE DS 2RI A h SR %
AL COWTZHEENREIC L o CrFE S = 5a12]. #55 OE A EM1IC business necessity
DRGEFRES. THROLMHAELESARE I ORI E LT, HEROFENFREE 2T TV D).
65 i [7 AV W ANET2IE] - #ide1E (26) 86 HB M.
66 Kemper |, HEEERE—ADM—~DEHHEZ @D D A121%, 73 Y X LOHR
ENBHANPOAETRIFIUER LRV, £ LT, FRCmA & Z=ICET 5 ADM O B2
[REE SRS NAERIT IR 572V ] — “must be ascertained and
ascertainable” . EHERLTCWADT, 2812725 9, Kemper, supranote 3, at 293.
See also Janine S. Heller, Fairness in the Eyes of the Beholder: Al Fairness; and
Alternative Credit Scoring, 123 W. VA. L. REV. 907, 917 (2021)( 5 —# (23 < iE
—“data driven decisions”—(L A\ &% O FARR) 72 [ATEOE | —“qualities of life"—|Z %8 %
2200, WIEFHOREZ IR BT~ & EHFEEEN FRERL TV D LR LoD,
Citron & Pasquale, supra note 15, at 20 Z [HILFRGL L7272 5, 3l > 2 7 AR 5
A NI 25 Z LIl T, BIEFHOBRIME 22 5 FWIM, EMEtE, SEME, X4
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L g U R % Tt 12T 2 NFERARISoHAE 0N L 9 72 Al
FIHOGE & ZNUSND, FlZIEF 27 Y ORARTORE SO MERFIEXD L 5 7
il SEM, BBt UCREM - HIBTENR S G A LIx4RE2 D, Thbb, AH
BRI OFHUEEIL TNA U 27 | T Tt Th v, NAEDOKE 725y
EREATDHREICERD NG, GEMICE ZVUTYR, 27 UV DLEE LD SFHEYTEER L
WDNREBE(EDNRE SN D RETH D, FRICANFERHAEEFE 2 1T 2 ATFIHICEEL T, B
REBEPAL D TIR AW LD TT—F « v = F L HBBRORZESHTES
KFRIZT O EITAB LS HEIESHh 67 A oZDNEBRRBHTRIEL AR THIEE
HERTDHE 88 Al OFMIE LWV EW S BIFEME RS- ST L 2 72 BT,

FESMORA, RONIES L) FEMEZFE ) & LT InaBERT~& &R,
67 BT, KB - BiETE (63) 4,9 H (TRRBIRZRIE T&E 2w, HRABROARIZIES
E T Ty IRy AOEE, TRINTE D O TR, | TTFRIE, KRR A MRGE
L, BERMCOFEZHER LR BITI 6O, | HENSHST L THAZ R E 45 Al
DIER(T a7 740 )%, EHEE, ML, BREFEDRONWTNOmEMN S LT B-EAN
%\, ] LERfE).  See, e.g., Ajunwa, Automated Hiring System, supra note 3, at 637
@B OBEOREFEZHRHARTEOERICAND Z &%, KRRBERAEFINCNEE S LT
WO TEERITd 5 & f51#);  Lori Andrews & Hannah Bucher, Automatic Discrimination:
AI Hiring Practices and Gender Inequity, 44 CARDOZO L. REV. 145, 154, 155 (2022)(7' 1
77 NIy THIAE O LITERERRREICERZ Y TTLEY, FIZITHEAD
BEYA R Yy hLIEEDORT Vv VD ENEE & RS DBMRIEREICT RS AL
720, ERALETHHIE [Jared "7 LW A TEKRRIZT 7 0 AERTE 512 H T
H 5 LT 2 EL S WHBIER OB &2 #E1);  Janneke Gerards & Fredrik Zuiderveen
Borgesius, Protected Grounds and the System of Non-Discrimination Law in the
Context of Algorithmic Decision-Making and Artificial Intelligence, 20 COLO. TECH. L.J.
1,8,14-15 Q022DWIA TR ED T NV T 7 Xy | LFSOMBEDEDET— [4A]
[20C) FF—OENTFBRBm &V FHBEBIRI R S D & HERRE AL AR
FROAE L BRI Z DOENEORBEIZE< T2 0, MRENETATORE L ITE
BIFRZARPERALRIC L > T TEIE 575 —punished—] 726 TR TH H—unfair—] &
U5 L, BIXIEZERNRRE RN G ENDT —F 2 FRFEDH &7 03 U XL ZERIRZRER
ZaRLTLE D, ZEOMBBMRICES  EEMNOFERE A F54%);  Sonderling et al., supra
note 8, at 24 & n.125 (7 /L= U X LIGAHH OReE & RO Lo h & oo FHE B
RERTINE S, THTIHREBHRARIT TS L, AIEEIIBAROED TH 5 & #H);
Sandra Wachter, The Theory of Artificial Immutability’ Protecting Algorithmic Groups
under Anti-Discrimination Law, 97 TUL. L. REV. 149, 220 (2022)(“Unfortunately, data
science and Al are often not concerned with causation or establishing a causal or
empirical link between characteristics (e.g., algorithmic groups) and outputs;
mere correlation is sufficient to drive decision making. In other words, decision
makers often have little incentive to empirically prove a causal relationship between
decision criteria (e.g., friends on Facebook) and predicted variables (e.g., ability to
repay a loan).”(emphasis added) & #§4#%); Pauline T. Kim, Data-Driving Discrimination
at Work, 58 WM. & MARY L. REV. 857, 879-80, 881 & n.95 201N(Z b+ b7 —4 - <A
=V VIR ERR A T IR TR < FHBIBASR L 2R S 7035 L kf]);  Tal Z. Zarsky,
Transparent Predictions, 2013 U. ILL. L. REV. 1053, 1548 [bereinaﬂfer referred to as
Zarsky, Transparent Predictions.] (H.7¢ 2 fHBIBIFR THOAHT B AV IZ R RBIFR D AFAEH
BN D ER I N D LFEE). See also Andrew Guthrie Ferguson, Big Data and
Predictive Reasonable Suspicion, 163 U. PA. L. REV. 327, 401, 409 (2015) (0 FE48 4 (2 A
7 5 5y Hr—predictive analytics—{%, FFE DBHMEICESWTER L R TITINLE S,
Z DR U LISARILZ KT D L8 LoD, kD X 5 I2HEE:  “Correlations do not
prove causation.”).
68 See Tal Z. Zarsky, The Trouble with Algorithmic Decisions’ An Analytic Road Map to
Examine Efficiency and Fairness in Automated and Opaque Decision Making, 41
SCIENCE, TECHNOLOGY, & HUMAN VALUES 118, 129 (2016) [hereinafter referred to as
Zarsky, The Trouble with Algorithmic Decisions] (Al |2 X % BEIWIREIL, & M X D0
B2 NE 0 s, ANBEHTH 50 b KigH—arbitrary —Td 2 E T IED BN DD T,
HIWTC B E 5 2 D ERL TR OB RE LT, BEREICH T2 EE2 M5
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WIZHT 2 XD R LWDNGREEENR SN D NE TH A 5 BIRAITIT E IR TR AL 69,
ML TSR =B L DA 0, AR ROAR 11 ATIZ X DREF DGR 1200k
FEDIRIUZ 22 > 12T = Z T O W T DG a7 L O SUTFZAIHA B, M OMSE LTz

FHZ LKD), el ATBARBENR - 77 v 78y 7 A THDH L BETHLIEH
ShCWBHBECNZ T, BERBEZEAICAIOT LETH - #E - REZOHAMH
RRATEDOBETBITAN F D LRVBIZ, BRIES HRBRWV O TARFIR 28 - 72 F OB
ZPRIMEZRRET D X4ENH D, Hannah Bloch-Wehba, Access to Algorithms, 88
FORDHAM L. REV. 1265, 1308 (2020) (%28 & % 1T /- B ENSRE 2 B L) OZ DIEL &0
RREA BRT DMLV b, XUF PO DEFEMBE~OBELR L BB I T 5 2 & IEA#ET
HD, EWVORITRWTHFEE ZEIL—E LT\ 5 L f5%).  See also Houston Federation
of Teachers, Local 2415 v. Hous. Indep. Sch. Dist., 251 F. Supp. 3d 1168 (S.D. Tex.
2017)(7 /v =Y X LT K D AREHT WD A ICHRE SIS EE S DT v Y XA OIKEHIE O
B Z RO A, RUFPNEEMEZEBICER LR o7 Z EERFRITR ST F
4);  Citron & Pasquale, supranote 15, at 5, 6, 7, 21, 27 (7 /L2 U X L HVE EFRE I K
STERANRE SN TV DI, ZOTHN UL UITEBRERDDEHRNC NAE DS %
STWTH, Ml A7 LOWBRORERICHED RELBEX 6NVl EROH LA S
HoRZpV T E b BENEIE - FIHECTH 2 L\ ) i % 1D T AL BAMINZZ v %
TENT=DNEID Z ENHRD KO REEMAVETH Y | RELE D S AR OB~ D %
OO TN EED L, THRIFHhIME NS BEERESZESTZHAI2ITD < & d
FERETBA D ZENHRDEROH 2NEDEI LR ZIRG SN D& LIEf). 72
B, EEE L WEHEE ~ORIEREBR N E DT R EI Do TRl LT, AL L
= Thbod I NP HE] “trusted neutral experts"——% H\ 7=
D, REmMD “protected order”——% H\ 525 & L CTlE. Citron & Pasquale,
81 WASH. L. REV,, at 28.

69 Sonderling et al., supra note 8, at 80 (fkfthY 72 B dr D M FE 2 F545);  Citron &
Pasquale, supra note 15, at 21 Gl A7 A ORI I8 200X, S ICEHR IS
BrAiZid, BEAEICIRT N & L FER).

0 Ajunwa, Automated Hiring System, supra note 3, at 660, 796 n.7 (i 7 L 7= B4 N2
K OEEREOVENEZIERM, Mx T, BEIREREY — L2l 2855121%, S L7e
e ANIZ L A M AL A —Dias audit— D Elifi & £ OFEROBRE Z2m LT\ 5 NY 54
HARIY). 728 NY il O SCEEIZ DWW Cik, mifgiE (20). See also Citron &
Pasquale, supranote 15, at 28 (PRES & HEFF L 72N B AIE X 2B 5 Fhi & LT,
independent third parties |ZRFAfi St 5 £ & H27R).

"l Sonderling et al., supra note 8, at 47-48 (Msz L 7B NI K 2 R B A Z O RBH %
ZORT 2 NY il 2 f8). BICEMEE XX D, b o LRUERI 2B IIED K
EMNL LT EERNIC K DEENEE CTH D LM 230 E L TIEBI 21X, see, e.g,
Aaron Rieke & Miranda Bogen, Help Wanted: An Examination of Hiring Algorithms,
Equity, and Bias, UPTURN (Dec. 10, 2018), https://www.upturn.org/work/help-wanted/
[https://perma.cc/UR7U-NPWR] (last visited Feb. 13, 20245).

72 See Citron & Pasquale, supra note 15, at 7 GHiliv AT AR ED X S I FHRI LD
EER L VWEFICZOTHZZIT ANDRE TV L), 7ol BRI RZND
ZITIE, B R ALICHRE SN D RENC, B2 2 FHBEBROAAET T Tldze < ARk OAF
ENFR SN D &SN T\ b, Zarsky, Transparent Predictions, supra note 67, at
1548. See also Kim, supra note 67, at 865-66 (“if employers rely on these models
[using data mining techniques], they may deny employees opportunities based on
unexplained correlations and make decisions that turn on factors with no clear

causal connection to effective job performance” (emphasis added) & & L C. {LZF LoD
ik & DR FBIRIDOFLEA] 2 RN T AR B BIAR I IS < AFHFE 2 HEH).

73 See Citron & Pasquale, supra note 15, at 23 (A HICBHT 22 TOTF—Z|ZT7 7 AT
[2 Z & RFIND]INETHD L, BAEAICIT PRIBEHE S A 7 A OGRS MREE S 1D %
AR S & LI, BRI EENAMLETH 5 MEARILIZ OV T, see, e.g.,
Andrew D. Selbst & Solon Barocas, The Intuitive Appeal of Explainable Machines, 87
FORDHAM L. REV. 1085, 1118-19 (2018) FiBi72 LOREITHT 5284 4E, 7T « B 7
D [FH] b IS PIRTED LML D, ST EEEKENETH HEH
ELT, TEAE, gk, KOAMMEOEE) “a respect for autonomy, dignity, and
personhood” —— A& END LR L. T AV ITIERIEEIZ AR AT R 22 Ffie ) (BRI b Sk
ENTWTC, ZOFEHWERITIHNREOSMERE L, T IIXEAEEDO L 5T 4L
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B =F CTh DR E I L 5 BT MRGE T REYE DO RE(R & 74, AT RRGEIC L > TAL D
FRE FEDVBELWI ERRGEESND I & B, HErxZfic T 2 ENEE LW, i b
X, N RSO ORI SN T D EREREE R O K MNNEEICIE TH 5 & i S
NTNDENETHD T,

B. Al ¥R - RFMICAl HANZHLZELRETEGZES

Al OFROHBRERT 2 EWVOHIZ, ZbZ b Al OIREICENRD NS TERWEE S
FET D L2 L T Z &3, Al OFEMEZRIT D BICHERICHETH D, TITUU
TITRWT, AT OFPERY « IRFAVIC AT RN 24 TR W 24815 Tl Z 9,

1. (=) & (REVE—F) — HEEMNLGEREROHECHRENVELHES :
T AVINEFETIE, HfiE O—) & (RF X —R) KT AEX T RS D T, —
FD =y 1%, Bl 155mp h (FR# 88k m) ZHz Cide bR W) HHED
0N, FANCRBINOREIERFRZRLZED C, HYEPFEICHETEE T H 2 & 254
E LTRSS 2 8, fit o TV— U, [A] UKL 2 bR & 70 RIS HE— RIS S T D THERRZ E

BIEL & - 88B) —“politeness”—DER X 2 bElE SN D, E9#H7); Andrew D. Selbst,
An Institutional View of Algorithmic Impact Assessment, 35 HARV. J.L.. & TECH. 117,
133-34 (2021)[ hereinafter referred to as Selbst, Algorithmic Impact Assessment |(&ifgk
DAL A ML & FR1#). )
74 Kim, supranote 67, at 879-80 (£ L &7 —4 « v A = 7% [BEERHIZEE SN2
—“atheoretical” —(X7>V 7>, ZDIE L I M AREIMHEWD 2 A5 =12 X - THREEDS k72
W2 F54%);  Citron & Pasquale, supra note 15, at 8, 21, 26 GFHfis 2 7 A & Zh a4
H TR B CARIEME A RIS E L HMSZGEIC L D RFHC RS IR b2, &
FHHARINTETOBENRIEATRRIZ/R D Z ENHENTH 5 & HEH).
5 fRE(verification) Z BHEE L TV D RBEAME~OHLH & L TIL, see, e.g., Calli Schroeder
et al., We Can Work It out: The False Conflict between Data Protection and Innovation,
20 COLO. TECH. L.J. 251, 271-72 (2022)(5f H Hi#E DB ECH 75 2 o445 7 /L 3 U X LIS
E o THMEORER AT 5 LNV PR TERT LT ES, ZORB - ARILA BT
T XD RATI AT D EEGER - RWEZMOLVBLTNURH Y . £ OREHM
P ZNFRFED W EE T 5 & HEH).
76 MGG R - g (3) 2. See e.g., Sonderling et al., supra note 8 ({233 FE M
EARME A R T RETHY, AIMEHZER - AT XEThHLLEMLo>D | EH
R OMENEEZ G Te, IEL S ZMRT D &I E 2RI H 5 &), Citron & Pasquale,
supra note 15, at 22 ((BEITNRMEO A ZBRT 500, AEIS ZWMGET D5 AIZEEOHR
FRUNARAF R 72 L FEH). 7R CILIEM S 54 EBL S5 A0 ex post I
e Fhia EIPPRIIZE LN E S, ARITENIZT TR Y T, exante 727 /v =
U X LDRFHEESCE Y 7T — X OINEEL NOIEED (FGATHA 7)) OETITHTZ
STEA R TRREZBITT D ENEETH S, See, e.g., OECD, Advancing
Accountability in AI' Governing and Managing Risks throughout the Lifecycle for
Trustworthy AI, OECD Digital Economy Papers, No. 349, Feb. 2003, https://www.oecd-
ilibrary.org/docserver/2448f04b-
en.pdf?expires=1708139441&id=1d&accname=o0cid56001934&checksum=C20B691C3E4
CE4BABFAA88605E9BCF08 (last visited Feb. 17, 2024) (F#HIZ & 5 Al Th 5 A2
(AL S 2T LD T A 7Y A 7N DETIZTDe > TERIEZ TS L DE BT R 67
W) LHETE); Lehr & Ohm, supranote 21, at 657-58 (T 7' 2 A BiDT — X Z4K 5
“playing with the data”Btf72> 5 OXHGEHEETH Y . [human in the] playing-with-the-
data loop M ETH 5 & FiR).
7 See, e.g., Cass R. Sunstein, Problems with Rules, 83 CAL. L. REV. 953, 956-57 (1995).
78 Citron, supra note 3, at 1301.
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PEAEHERFT 2EBNCE T D 9, )7, (RZ X —R) 1%, HlxiE DR T CEICO R 572
B CHEER L2 T AUE e B 720 &) HEED L9 12 80, SRR Y FRBUT AT Dk~ 72
HERAEZR LI LT, REHEICESWTE FRIRET S 81, EoTRAE ¥ — RiE, Ff
ISR R DEEHZORUOEITIE U DN D K Hic, BAMIcYefimeEs i+
WZET 582, LLEDOLSITER, Ob—) & (RFUFX— ) BDEulicHWGND X 9IZ
TRENHZDOTH D,

EZATHEKEDOHRNELS LT AY B TIE, AXYRCHEKT S (=2 -m2—) &
EYE) & EEBLO R IXBIAIFAE L 83, WE EA A 2 b I —ICHBETHITHTIE O =
FY e B— I UITHY L, BEOETERIIA Y v Z— RIS 35 84, RRIEICKRIT D
Ay - n—QFAIET TIERYRBEE G Z DN o2 8D, VML L-FR
WA L TRAERBEENGTEDXOITHEFENEEL TS T2OTH D 8,

Z LT AL ZHVARET, HMCH MR Y XD N ATRER L — L2 E
Yoen—MIREIZHE L TSI E S, BT S BB Z FREICE R DER DS
JEESRICHE AT ETHEZEORIZA D LY T CHEUI AR EZEXT NI RT b2
WA R H— RRMPER R EICII AR B & TH D 86,

L ZATAFRABEN L WD EBIC, L—L & AZ X — FDENEY TITHOTHRD L,
B 2 AT BRI AL, EBR N TV WBIEEZ ABIC ATIC K > TRUID 35 2 L1387, fk
DML EIERG e 2R 0 T &9 &0 D - B OL—)L) B T D

7 Id; Coglianese & Lai, supra note 26, at 1309 & n.148. )
80 24 4 — FRIBIEOFI & L TiE, AXPOFO L 5 ITEHEAFETEM s
'reasonable| LISMZE ., Hlx1E [HAGEMAEAI] 403 Z—FEDERAL RULES OF
EVIDENCE 403—3IET 2 . BRSO HEA U TH 5 FEI] LOAEA AR %72
RADOBENZERE LTI L0 W IGEOHELE 2T 56 b Az b b,
Eugen Volokh, Chief Justice Robots, 68 DUKE L.J. 1135, 1145 (2019). 723 SF & I\ C
AT Pu Ry bOERIEZR LD 2 & DORHE, FHUED A Y > Z— RE IV TREFT &
H%I%Eﬁ‘é%%@%ﬁ [ZOWTIE, #iFB TeRy MELFEIET) - gifsE (2) 112 52

81 Citron, supra note 3, at 1301.

82 Jd. at 1302.

83 Jd. at 1301.

84 aF L - m— EHPEEDEWVICOWTIR, RAF—F REER [EE 307 - mideiE
(57) 206~07 H H 2.

85 See Sean Kanuck, Essay, Humor, Ethics, and Dignity: Being Human in the Age of

Artificial Intelligence, 33 ETHICS & INT'L AFFAIRS 3, 6 (5019). i TIAR T A U 3K

%:ﬁi%%@ﬁ%k%ﬁﬂﬂ#ﬁGﬁJ%~%9E(%%ﬁ%*%k?mm%)%5

86 See Citron, supranote 3, at 1303 CIRIIZIE U 72 FASIG A 72 kS SR B A2 A2 1dr—
NMEPHENHEY THH TN E, b N OFEDLERIGEII @Y & HEfE).  See also
Green, supra note 3, at 13 CGFRIIZ/L— /LML SN TV DEAICT V3 Y X A &1
TLZLFWEYTHLINE S, MOFFERIT G EATHEEA L T S AR D PEITITAIE
bIch 5 L ).

87 JEIEED SCARZ FE D 720y AT DR SHNZ DOV TIX, Schroeder et al., supra note 75, at
267-70 (“Applicant Tracking Software [ATS]” & FEIE 2 BREEIR D 701 > AT LD
ERBUZHOWTHE). BREEEAIRY 2T H2EBICAI ZHEHA L TV DEET, e
4 —7 A 500 tLOWND 98%IZ 6 e ATV D, Id at 268. & Z A THEERILFLLEOBERH
MR & 26T 2, REOYHIIHBIMNIZET Y LTWD &bt TW\W5, Sonderling
et al., supranote 8, at 6 n.19. F7=, ALFONABFEF D L 5 720 5T OFER, Ltk
DEME D AREID EVRIRICEH SN WGEIZIE, 7 A Y I OREMZENEEIEER DR
TN Ef SN W5, Id at 6.
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REL LTIHENLTW Db LivZewy, ftidy, (RICHEARLL EBERR 72 BEER DS RE 1S « AEHR - HAPE -
BFRETH-> T A TIIHYT CEARNICE -S> TERbRED VBN ML L, A2 ¥ —
RHY72B 82 R < AL TlE, #20 % & S FISmBEB I D TE OFARCRE /155~ & 3l 9
DRI GT25Z ENRHkZRV, AL IZE PRV RN ETHD LWV LI Al OFR L
LTCUIEUIEFEESIAWDAL ThHL 0N ES, ), BARRZYPEICRIT TRYRREN T S
NDEVIREPAREINNE2OTHD, L LAFERABRIE V) EHKIT, THE LM
ANDRES] « BRIV EZ B E L D0l O FIHEABETREEE THLRERDOT, 2D
Ry varEREELRVALICRESE D Z L HERREY TIEH 5 0,

L LEE&RZ Lo, BAMENE LB X PIUS BRI EEN TR Y V5 — FRREERE
DULBELRRFZEBIIH/VTS 2 b, BEIZYEHEE RO FERED 2V — L E 72 AT FIIH
DA TV LRI TN 5D 88,

2. XRO=a27UREFFRITLGELHEMGE :

ZOWEE, WP ER U7z (A Z X —R) HIREDRKLERGAIZ ALFIHANZY T
FRNWEWOFEREFE TH L, TROLPEFEU FERTH L BREEZIRY 2172 K57
Bl ORI EIC AT T L TV A0 E b, Al - 400 - HE - BRSO RS
R WER ERIDBE D> TWORNELFME L7 E TRV L0643 L5 72
AHB B — R TEPTIER R EIC AL Y LW 2 L2 SV L, BER R =
27 VA ERBIDZIT AL FARRET THLH 5,

R« =27 U A &AM BT B WIGEIC AT AAEE TH D R AIT, vARy b
AR RO AICHLIER SN TV D 89, fIXIE 0, 77 H=AX RN T R
— VDM ZTEE DY, CEOREN O AK-47 EREAFOEADOREM L L Tz B
ELTHALIFHEFFOTNDNET YA NTHD EEHENIZ AT PIRE L THET D &
BB Tl VWRMB AT 2B OBZENNH D, (TR D Z il CIE iy % [
DN EERTHEVIERFN - Uk =27 VA E AIREBETE RPN HTH
Do M7, EEHL BHNREL < AK-4T ZEHFZ R LT DIE00 0, B IZEOHN
DIELLF, R VISERICIZT e U A FOT Y FREY , hOFO BN EET L MH -
TWAERTRBNIET 2 U X NOBREREE D, TOL IR =27 » A &G0
STHREHB T 501X, b MBI THD LIER STV 5,

ZHEH AL, SN T =220 LOREDBEICH KT, LRI T 5 2R
EEET D ENHERV 9, M v RE BT L TREAOBE RS 2 bHAGAA TREDN

88 Citron, supranote 3, at 1303.  See also Huq, supra note 3, at 687 ("machine
decision" N IEREME & P2 ESEA LW I RHETHEHA SN TE b oD, BEUFFIH
T ORI EIT TRBETE 5T "highly flawed"——TC& % L f5f#). 7pds. A
DO TAT 1T PRV LRAFETHLEWVILIEN Al OF|HELTUXLIEEREINAHLT
HHTNEL] LW FRICEE LT, see Citron & Pasquale, supra note 15, at 4, 33
GHAli > A2 7 AFHIERRIC R T 2 & FOXRBEPRL T, RTORAEZATFIHRS &)
P S A7 AHEMEYR O EIRITFRER CTH D | FHELR]OBM S 6 EfETEEICE D LW
VLV G2 D LR - D).

89 Charles P. Trumbull 1V, Autonomous Weapons: How Existing Law Can Regulate
Future Weapons, 34 EMORY INT'L L. REV. 533, 543, 548, 559, 576 (2020).

90 AT HOIABFHIZ OV TIL, see id, at 559.

91 Berman, supra note 53, at 1351.
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Hk % 92,

PlbEo X 9lz, SCRA72BH (contextual reasoning) <°t b DEBUMKTE L7 FuiE 7
DR WEBITIZ A EMEABIGEE 3, )7, FIHE R OGS ZE TR R EITAE T, KB
0 IE LHRMER OLEIZITHEMED N LTV 5 93, $%F OFlIL, B{HEE S 2 HiA - T
AT EFENCEED 20T T2 X2 REBTHY % 20 L9 7 KAEN) THRMZREIX,
BN TEHRBPIEA TLEIE FED B, FENEZIO TR DRV AT D RRIT TWDLD
Thb, BTl zIX, 7a - T=2ARXBGITRTDR—NDA 2 /T U N EEBENZIRET S

[Hawk Eye] (X, &t FOBHEB LY bIELWREZ FTHHEVZHTHSH %,

3. BUELTEHULVETR:

EBAEIZEES < AT OWREIX, FEERAVICS YR, BEL TERWERBICAREE ThH, Lol
BEMZITBIED L 2 A B TERWERNIRILFE L, 3 2F D K 5 7256 E R )
IRRTE DB\ ITEERIGA BIEP D, 6o T, HEL TR WEBS BN EZPMETE e
¥, AL PSS HE STV D 9%, KR AR, K OWHE ORIl IC
DT, TATIFRSIZE S e WV DI 2 720, Ao B CRIZFHEE#RZ BT 5650 T
17220 ) EHEFESNTWAOTY ATFARZY TlIenBZEnz +oBlET XxThA
Do

4. %ZHIOTNWEREFRTHES

Al T EOHREOE v 7T — XISV TRERO TRIZEIZE DI D DT, D7
A TR 52 E~OFERICIIREYTH D, flxIX, REAR XTI v 71tk bR
BIBO XS 7e, HBID7NEREO TRNZIE, AL IXR#EYCTH D LRI TND %8,

5. +HLGEERYCENZEH LGS :

HPEEBICEAE LEZELWT U My b2 ALICHEE 4800 A%~ A XZiX, 5518
HEFI R YEN & RO R WEMFDO AR L L By ST —F BT LN L2 20
IREHTFDE IR AT A, N—FRoxT V7 b7 KOFRy hU—7 %2 OEJRN
KRR T2 9, 1> TEDLEDOMIILERM Y MR 2503 Al OFF & o

92 Jd. at 1323.

93 Vagle, supra note 38, at 136. See also Coglianese & Lai, supra note 26, at 1312
(“Machine learning tends to perform best with tasks involving pattern recognition and
high levels of repetition. This means that . . ., digital algorithms still hold great
promise for reducing much of the drudgery [HFH T % v %—5 - 7-] work in
government.(footnote omitted)” & 7347).

94 Coglianese & Lai, supra note 26, at 1331. HI|Z, JERRICRAICROMN L CE 2 [EEM %
[R5 & 9 2B fEid e FOFRT LT XALD b FRIHE T E L, KEOEHE
Z BB ZFede & 9 72 ERS I3 E 3 LT 5 & Coglianese & Lai 1354 L T\ 5, Id. at
1309-10.

9 Lowens, supranote, 50, at 273-74 (Bl z2 134 > /7 v s & HET D > Hawk Eye
&L B FORHB L ZHAT, #iEIEA /T U FOREITRHE LIV ER 2455 T
BEIIEWAAGT LT 5, TR LD BIAWEGFHRPAZIE S X0 ICHET 2 Z & 2419,
96 Coglianese & Lai, supra note 26, at 1324.

7 Ki& - wiifeiE (63) 3 H.

98 Coglianese & Lai, supra note 26, at 1328.

99 Jd. at 1323.
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HICRMEL Lo L LTH, TAI o5 e R LD HIELWEES & W ) R IS 2w 723
Tl MEGTIERL B THAD,

6. ERGFPRIBELRE Y I T—2AFATAIRELTZE 100

VIR E Y 77— 2 BRI R TIZ R WAITIE, AL IZ K D 1E LWIRE DU R A RE
Thd, BT, P27 =4y NefioT—2 &y bHRRR DN CTHIE STV THEA
ERPERRIT TV LIEEEICH . FIHANRATREIC 2D,

AT, Al ORGEF 2 NFERNBRHILPHE O E IR L7IEWEEIC, HRE2D
CEOWTNEEOT =2 BbNTE y 77 =2 LTHnThd LA TIIWIT R, TR
EEDNFET—FTHE Yy VT =2 T, BEL LT D DICHERT —Z Bk T
TRV, BENT —F 2T =T TIUTEEITED LN, TN THEET L OREML EF0L
BTERnEs 9,1 EHEMFICHEMSN TS 101

7. HEDHEEROELERBRTELIHFLOVWT—2EFATETLVES
FEOMERLIEH 2« 2L THWDH DT, Al $ZDZEE LRHMENICR BRI ST

HAEWIE, PL—=0 7% LEED X, I LWT — X OWNA~DT 7 & A &R 5

TERDHDH 102, ZRBNHKLWIEEICE, ATEARZY TR 2558005,

C. AIEX, B, RIFAEERDZIC, EFDREZZTLZTHL A ICERBIRETIEALE
a

ZOWAIE, AEOFEEIC TN, Al OIEMME (accuracy) &/AIE S (fairness) 7%
FL—RAT72BEBRICHD EVIRMICBEEL TV D, T72bb, & 2 Al OREZENIE
L THb—TFRbHL AIOFHBELVERENRE PEVEVE L THE— AEXD
BA»HIdE MCEZWREEZ ATICERIICEZREL UIRORWVWEEL & 5 103,

DX D RGEOMBMARILE LTiX, AR EOSTICBET2OPKRET— b
B A S & ORI 72 2 BIRYED /R S D DR T—— 2 OB AIZ DOV T DIFE
iz BEIIC T3 Z i, ZOEAEZEAL LTERYIFLHIILEEZBoTCLES | Z LTk
% 104, ZDOEIT, FIZIZNERARDEISAW T, A S ERAMRZEICE L WG
Z Al PBIRETHH IR SN TV D RED—21%, Hx OFEGHE NS HHEICET D
ETHENTLUYy T AR 2SN TLED &, &2 ZDBEMEMEANEORFEDORHEL
DLy TNEFRRD (B (individuality) BUZZOREREME - Ly T A EVHEF L
WITBh 23 B ATREME DS & o TH HE— T oS TICiR Y Sy b T BIFEDL RS BIE
FBHIZREYD SNTLEI RUIHD, TOX I, HHDFEITRT H 2 L720 THENICE

100 [d, at 1326.

101 K% - /gL (63) 3 H.

102 Coglianese & Lai, supra note 26, at 1327.

103 See, e.g., Zarsky, Trouble with Algorithmic Decisions, supra note 68, at 129
(“Algorithmic decision-making processes raise a crucial additional set of fairness-based
concerns. These are autonomy-related concerns that also involve harms to individual
dignity” (emphasis added) & ?Egléﬁ).

104 Margot E. Kaminski, Binary Governance: Lessons from the GDPR’s Approach to
Algorithmic Accountability, 92 S. CAL. L. REV. 1528, 1542 (2019)(iti5R) GEFE ).
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ANZHWTT25Z 0, EAZEAL LTI Z L2852 LICHERS D 105,

PLED L ST - B FRI7ZT TERAZRD ST TREL T 2 & DRAEIIL,
WLZEREIC T HRIIC, 7 U A ROARNIEI TN D & ATICRESNTLE D ERETE
RWAFREZ LD I 0 2y, Z OB OFPRAY 2 IE S 5 OIRG 2 BUF MRS L
TS Z b, ARk KENERER Y RSN A AR E THLHS S D F88HT
b5 106, KETT YR NTIERWVOITHEMAIC AL %95 THDERODITHZD LD
R AT AE, IEIZABZ AR E LT D B ARIPEICRK L TWnWD vz K9,

EZATALICIREEZRD Z LW, TOIEL S I3 ERBRICARMICF SN D& T
BRNETHMEAEB E LTH O —2FT O TOWAIBIE, =6 E b AMIZHE B2 EA
ELTERINDIARETHLINL AIOREIZREEDL Z LICL > TEAZ THRNT 5 )
Z & (objectify) IXMEADAEESES <25 107, F70bb [ ABICEET B REZBEBIZEF
T2 i, AxDOANEEIIRT AR LREEERE AR A EZYE LTRYFES
ZEThHDH], LT 5 108,

105 See id (“If algorithmic decision-making does not allow individuals to proclaim their
individuality (‘I may look like these other people, but I am not in fact like them’), then
it violates their dignity and objectifies individuals as their traits, rather than treating
an individual as a whole person(footnote omitted).” & f81i%). See also Wachter, supra
note 67, at 200-01 GHEFHHUREILIARFLIBE 2 2 L3, Ax &AL LTRVHS ZLx
B5 Lfaf);  Kim, supra note 67, at 866 (G5 ##E 2R 5\ 1) L XUT w4 2 A2
— & e TNV RALD KD ol AR A classification scheme——|Z{KHLT 5
A U D ERIRRh R % [classification biasiZy¥H/314 7 A & FERR L CHEH)).
106 711 2 M K24 LT 5 2 1 CH R E L2 2R EE 2R L T (No-Fly
List) EMEEND~yTF o7 - 7u T NIRRT VT Y X L7252, 74 % X )
TEP, MTALN ) WED-2HRNZERECTRAL—RICRECET, AEART T —F -
3T 4 EhEm B LA BEEERLE SN T AN E Y, BUFIZHENR Y A MZ#i-> T
DO RS, R LREICOWTORH S LRV THH ST D, See eg,
Ryan Calo & Danielle Keats Citron, The Automated Administrative State: A Crisis of
Legitimacy, 70 EMORY L.J. 797, 801 (2021); Jennifer C. Daskal, Pre-Crime Restraints-
The Explosion of Targeted, Noncustodial Prevention, 99 CORNELL L. REV. 327, 345-46
(2014);  Justin Florence, Note, Making the No Fly List Fly: A Due Process Model for
Terrorist Watchlists, 115 YALE L.J. 2148, 2150 (2006).
107 Kaminski, supra note 104, at 1541.
108 Jd. at 1542 (R GEFFALIIN).  See Margot E. Kaminski & Jennifer M. Urban, 7he
Right to Contest AI, 121 COLUM. L. REV. 1957, 1993 (2021)(t b % [FE] —“means™—
ELTH- T 6T THRY —‘end™—& L THbRIZR LRV EHR WA ~v=a T/l -
B> S DRI FES L LIRME).  See also Alysia Blackham, Setting the Framework for
Accountability for Algorithmic Discrimination at Work, 47 MELBOURNE U. L. REV. 63,
69 (2023) V& =23 ikEs THZ I #12 automated processes & FHAANEA T2 L 9 IERT 5
Zlix, Te FOBEFZiR~ 1272 ) —“undermine human dignity’—, 7>> [t F THh
% 578 2 I Nt 9% ) —“dehumanize human workers”— & $54i%). 7235, RiEH 7
T Y XL K DEHEMEOSURICHRN T, b OB & B ZITHARERH D &
fBL, 770y - 7 ho [FEA] (1914-154F) 2 [F—2 S HBAR LORED
FE N dehumanization of unexplained decision based on data Pied L
ZTCWD LRI DL & LT, Selbst, Algorithmic Impact Assessment, supra note 73,
at 133-34; Selbst & Barocas, supranote 73, at 1118 2. &4 Z O ERICEK TH
%, HEREEEL - ATHeTE (3) 12 H. HICMHFIauE, @ (71— FJ27F—2049) (=
a7 - B Fr—X 2017T NI WTEANLD LT Y B hd [Officer “K”] ——
[0 OEANA LR CARIO)—03 %2 % 51D The Post-Traumatic
Baseline/Stress Test (6, BN E L7 U b MOEMERET H Z & OIEANRITENFE
SNTND EEF TR L C& 7, MEREER - AT (3) 12 H. HIM ST,
Baseline Test (I —EDZHESL T L —RIZxT 25 K DO R0RKE~DO B L FHA L7255 R,
#8275 baseline Z /- S 7 if i NEESHE 55! retived) =I5y S5 &0 5 AL
ThbdL A, BIFEMRTHEMEME OmzEsm ORGSR 2 AL T/ S8 TR
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PLED X5 ITHBRBLEND AL IZ X DRE~DOEELE FRERT 5 A 1%, Al 12X
S TRARERIEE M - T- 8 MR LT, TOHAEZM LY CTRELH LY THES LA
BINH6RETHDL NI ERBAZIT HND 109, Flx1E Al OREIC X - THFRE S vz
HEITIE, ZTOBECRELZ B UYL TR WACRMBE L 52, ZIUX AR OB B A H
KT HEWIRERNRHD 10, T OB TN LFEEE LR, BALZOEE
S kIR E < Bk LAEE L7 (OECD ALJFAI o 3FAICH S (1.3 BIAMEKL UG
BIRIRENE) 226075 2 LA kD 111, BIZHAROEME S TATICL 2 BEERREIC L -
T, 8., B, HEOMES 2 EE SIS, WS TE 2B EAHLSA AR TS, FA
DHEFNRESNTERDRE ] LEfL TS 112

BHYIZ
PLEDGHTIEZ AL O ZHZ2DRET) & DR R EIZHADN TN =D T R, AT 23,

Z DRI DRI 2 2 DL 2 BT TR AEDER - RS, st bisd )
w3, Lo LZEDO XD 7, THIZEHE LUVFESRIZANIC LT, 26526 AL OFHICIZY B -
HESWIRA DR S > TEDOFEHANZYL TII R WEERSH L Z L a8 L Tl Z &3, &
BCTHAHH, FHCNERAEYSCHEAE OFMSE ISR 5 AT FHE. BCRIZRW T
BEIZ Tong U R7 ) X% M7 28 12T 5 AL OFIHTH D EALESIT bz B
T, HMEREANRD LN TOBIENY 2, ALICE FOBEIRELZEET S 2 LM mEE
MINCZ Y Tl E WO MR EN O DRV AT 65, E-> T, ATOIEL

LMEATH, HifeTE (75) THML X >Twm L <HHSATWD, YROMHTHA S,
See also Schroeder et al., supra note 75, at 272 & n.79; Will Knight, Job Screening
Service Halts Facial Analysis of Applicants, WIRED (Apr. 12, 202 1%,
https://www.wired.com/story/job-screening-service-halts-facial-analysis-applicants/ (last
visited Mar. 12, 2024) (fi28)1E]_E ORI SEE O FAF 42 7 V3 U X L0504 L CRRRIRE
7). DEERRME, G EGE, R OWEMEAIRE TE D & Fik LTV HireVue OB, W)
A PEON, RITIT ANFERIR D E R G | Z B S—FTC— ~ ik T 2 FREIZE D | At D
BBtttz Bk U7 5 2 5B IT).
109 Kaminski, supra note 104, at 1531 n.2, 1541; Bloch-Wehba, supra note 68, at
1308-09 (7 /L= U X LDIRFTEIT & 0 58 % k> 7= F DS FHIE S v, otk shiz
DUNZOWTEES 2 DI A3 72 7200 DIEHRBIRIZ & - TZ Lo TE AN OB & B & i
IETFfe EOMER &2 45 kD & 54T, See also Citron & Pasquale, supra note 15, at 24,
31 ( NEAME, BHROH DM, M OEREZ 5 2 HIREIC L > THEBR D AN
FEHESNIEANEZRGE T2 F) N7 AT Y ALK DREICITLETH S, LEMEH
) EZE SO Ramirez ZE RN JB FRL TWD LT LoD, RERFWEZT
f%%?’@f)é%%ﬁﬂ(@%fciﬁqzﬁﬁjﬂﬁ@iél AODOHFZZTRTHZ & 2REHIZ L TWDH I
2 FE ).
;dol K%ISninski, supra note 104, at 1531, 1541; See Houston Fed'n of Tchrs, 251 F. Supp.
1168.
111 OQECD, OECD AI Principles, Transparency and Explainability (Principle 1.3),
https://oecd.ai/en/dashboards/ai-principles/P7 (last visited Feb. 13, 2024). See also
Kaminski & Urban, supra note 108, at 1982 (83 £ [F] U< OECD AI 5[] 1.3 5%, #
%fgﬁ?ﬁ%@%kbféﬁoo\NMDE$%@%ﬁﬁﬁ$®ﬁE%K%%%Ei%
AR Ei=Ci )2
e KV - RIBIE (63) 7 . ]
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