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Monitoring Employees’ E-mail in Private Sector Workplace
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[Leading] Cases:
® Smyth v. Pillsbury Co., 914 F.Supp 97 (E.D.Pa. 1996).1

® McLaren v. Microsoft Corp., 1999 WL 339015 (Tex. App.-Dallas May 28, 1999).

Statutes:

® Electronic Communications Privacy Act of 1986 (ECPA)
» Title I: unlawful interception
» Title IT: unlawful access to stored communications

> Many exceptions (prior consent, biz use, or provider)

® Connecticut : prior written notice requirement. (h/e, exceptions)

® Delaware : similar to the Connecticut statute.

2ndary Authority:

® RESTATEMENT (SECOND) OF TORTS § 625B (1965) (emphasis added).
8652B. Intrusion upon Seclusion
One who intentionally intrudes, physically or otherwise, upon
the solitude? or seclusion® of another or his private affairs or
concerns, is subject to liability to the other for invasion of his
privacy, if the intrusion would be highly offensive to a reasonable

person.

Issues:

® “reasonable expectations of privacy” < In the modern society, it is difficult to ....
expressed or implied consent < voluntarily? (notice requirement: how far?)

® Dbalancing the interests. (e.g., respondeat superior / vicarious liability, sexual
harassment / hostile environment, trade secrets / confidentiality, system capacity)

® How far (incl. messages?) and how long (24hrs?) can employers monitor e-mail?

® others? (e.g.,, web-use monitoring)

1 See the case brief attached hereto. See also FEH (A > % —% v MEHBFENO:
Smyth v. Pillsbury Co. ~ttINTEF A —ND T T A N —mEET HREHIBI~) TEERE] Vol.
26, No. 8, 868 (Aug. 1998).
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